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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


. 


Mee 
M.D.L. DOCKET NO. 45 


IN RE: 


MASTER KEY ANTITRUST LITIGATION 


TL TD 


AMHERST LEASING CORPORATION, et al.: 
Plaintiffs, 
Ve CIVIL ACTION 
NO. 14,234 
EMHART CORPORATION, EATON 
CORPORATION, SARGENT & COMPANY 
and ILCO CORPORATION, 


ee 6@ 88 ee 86 28 66 66 ce ef 


Defendants. 


AFFIDAVIT OF MAILING OF LEGAL NOTICE TO 
MOTEL, HOTEL, OFFICE BUILDING AND 
APARTMENT BUILDING CLASS 


COMMONWEALTH OF PENNSYLVANIA 


COUNTY OF PHILADELPHIA 


H. LADDIE MONTAGUE, JR., being first duly sworn 


according to law deposes and says: 


1. I am a member o1 David Berger, P.A., Attorneys 
at Law, 1622 Locust Street, counsel for class representative 
plaintiffs in the matter entitled Amherst Leasir 
v. Emhart Corp., Civ. No. 14,234 (D.Conn.) and Co-.-iaison 


Counsel. 


25 On March 29, 1976, I caused to be mailed 17,729 
copies of a "Notice of Class Action and Partial Settlement With 
Respect to Litigation Involving Finish Hardware", as provided 

in and pursuant to this Court's Order of March 3, 1976. A 
true and correct copy of the Notice mailed is annexed hereto 


as Exhibit "A". 
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ie Enclosed with the Notices mailed only to the 
members of the Building Owners and Managers Association 
(March 3, 1976 Order, q5(b)) was a letter approved by the 
Court on March 25, 1976, a copy of which letter is annexed 


hereto as Exhibit "B”. 


4. The aforedescribed Notices were mailed first- 
class mail, postage prepaid, to those entities described in 
paragraph 5(a) and (b) of this Court's Order of March 3, 
1976. Because of their bulk, a list of these entities is 


being submitted herewith under separate cover as Exhibit =e". 


5. Approximately 3,000 Notices were returned as 
undeliverable. ¥ Ef tS : : Ww are 
listed in Exhibit "C" but whose notices were returned as 


undeliverable have been crossed out. 


A Lk. Guth, 


H. LADDIE MONTAGUE, “7 


Sworn to and Subscribed 
Before Me This WE any 


of May, 1976. 


Notary Public ) 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


LR 


IN RE: ) 
M.D.L. DOCKET NO. 45 


) 
MASTER KEY ANTITRUST LITIGATION ) 


NOTICE OF CLASS ACTION AND PARTIAL SETTLEMENT 
WITH RESPECT TO LITIGATION INVOLVING FINISH HARDWARE 


TO: ALL STATE, COUNTY AND LOCAL GOVERNMENT AL ENTITIES 
AND PUBLIC AND PRIVATE BUILDEx-OWNERS OF STRUCTURES 
HAVING MASTER KEY SYSTEMS LNSTALLED SINCE 1950 


Pursuant to Rule 23 of the Federal Rules of Civil Procedure, you are hereby notified: 


Seventeen civil actions for treble damages have been filed against the EATON CORPORATION, 
EMHART CORPORATION, SARGENT & COMPANY and ILCO CORPORATION (the “defendants’), 
which have been consolidated for trial before the United States District Court in Hartford, Connecticut, 
These actions were certified as class actions on May 27, 1975. Thereafter, the representative plantiffs 
and one of the defendants, Emhart Corporation, presented a settlement agreement to the court for its 
approval pursuant to Rule 23(e). “he court has authorized notice to all plaintiffs, intervenors and class 
members of the settlement and the conduct of hearings thereon. 


A. The Litigation 


dealer throush whom the hardware was sold. Th 
brand names: RUSSWIN, CORBIN, SAKGEN', LOCKWOOD and Y/ UE. Each of the defendants 
denies these allegations and contends that their conduct has been lawful in all respects. 


The District Court has not passed on any contentions of the parties, and therefore no implications 
should be drawn from the sending of this notice regarding the merits of the litigation. 


B. The Classes 


On May 27, 1975, the District Court ruled that the pending lawsuits could be maintained on behalf of 
the following classes and that notice should begiven te -he entities included within the respective classes. 


1. The state-wide governmental classes consisting of all counties, municipalities, and other 
local and regional governmental sucdivisiors, and all public agencies, authorities, cepartments and 
institutions that built structures having master key systems with contract hardware manufactured 
by any of the defendants in the following states: 


Illinois West Virginia Connecticut 
Indiana Wisconsin Florida 
Michigan Colorado Kansas 
Minnesota Arizona New York 
Pennsylvania California Ohio 


2. The national governmental class represented by the City of Philadelphia and including all 
governmentai and political subdivisions, and all public agencies, authorities, departments and 
institutions throughout the United States, with the cxception of those states and public entities 
listed in the foregoing paragraph, that built structures having master key systems with contract 
hardware manufactured by any of the defendants and that are not included in the state-wide 
governmental class actions. . 


3. The private builder-owner class represented by plaintiffs in Amherst Leasing Corp. v. 
Emhart Corp.. et a, Civil No. 14,234, and consisting of all private persons and firms in the 
United States, wno built for their own account or had built for them, whether for their own use, 
rental or sale, hotels, motels, office buildings and apartment buildings having master kev systems 
with contract hardware manufactured by any of the defendants. 


C. Partial Settlement with Emhart Corporation 


The Emhart Corporation, one of the defendants, has agreed to pay the aggregate amount of Seven 
Million Five Hundred Thousand Dollars ($7,300,000) in final settlement of all claims against Emhart 
involved in this litigation including the claims of plaintiffs, intervenors and class members. This sum 
was deposited in an escrow account in August 1975, and invested in interest-bearing securities, which 
interest will be added to the settlement fund. ~<a 


x mane, 
EXIUIBIT A (BEST COPY AVAILABLE 
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March 29, 1976 


In Re Master Key Antitrust Litigation; 
Class Action (MDL Docket No. 45, D.Conn.) 


Dear Sirs: 


It has been brought to the attention of this Court 
that you may manage apartment and/or office buildings which 
have had MASTER KEY SYSTEMS from one or more of the defendants 
installed within them during the period 1950 through 1970. If 
so, the owners of those buildings may be members of a plaintiff 
class and thus have an interest in a private antitrust action 
for treble damages now pending in the United States District 
Court for the District of Connecticut against four major finish 
hardware manufacturers of the following brand names: Russwin, 
Corbin, Sargent, Lockwocd and Yale. 


Enclosed plea find the Notice from the District Court 
describing the nature of the class action and a $7,500,000 settle- 
ment with one major defendant. The Court reauests vcour coopera- 
tion in forwarding a copy of this Notice to each of the owners 
of the buildings you manage who may be a member 01 tne class. 


To obtain additional copies of the enclosed Notice, 
write to: 


Master Key Litigation 
Sylvester A. Markowski, Cierk 
United States District Court 
P. Os. Box '636 

Hartford, Connecticut 06101 


Please include with your request a list of owners and buildings 
to whom you are sending the Notices. 


If you have any questions, please address all inquiries 
to the address in the preceeding paragraph. 


s/Svlvester A. Markowski 
Sylvester A. Markowski, Clerk 
United States District Court 
for the District of Connecticut 


EXHIBIT B 914 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


CC 


IN RE: M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATION All Cases 


ena 


PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO CONTENTION 
THAT NON-SETTLING DEFENDANTS HAVE STANDING TO OBJECT 
TO THE EMHART SETTLEMENT 


eS 


These cases were originally filed against four de- 
fendants alleging, inter alia. 4 conspiracy among them aud 
others in violation of the antitrust lawe. In July 1975, 
plaintiifs entered into a settlement agreement with Emhart 
Corporation. The remaining non-settling defendants apparent- 
ly intend to object to that settlement, yet they still have 
not wade known the grounds on which they object. 

Plaintiffs respectfully urge that the non-settling 
defendants have no interest cognizable at law to object to 


the settlement with Emhert, have no legal rights which are 


affected by that settlement, and therefore have no standing 


to object to the dismissal of Emhart Corporation. 
Non-settling defendants argue that they are en- 
titled to object to the Emhart settlement beceise (i) they 
are entitled to a set-off in the amount of the settlement 
against any adverse judgment and (ii) the different amounts 
paid in settlement of the public and private class actions 


may affect that set-off. This argument, however, begs the 


issue whether non-settling defendants have any legal rights 
that are affected by the settlement and ignores the uncon- 
tradicted body of law holding that non-settling defendants 
have no standing to object to any settlement in an antitrust 


action, whether it be class or non-class. 


4 ARGUMENT 


As a Matter of Antitrust Law, Non-Settling 
Defendants Have No Rights to Object to a 
Settlement With Another Cto-Conspirator. 
Were these cases not class actions, Sargent and 
Eaton would have no right to object to the proposed settle- 
ment with Emhart. This is because (i) plaintiffs could have 
sued only one defendant for their total damages due to the 
conspiracy; and (ii) there is no right of “contribution” 
among the defendants in a Sherman Act conspiracy. 
The law is clear that "[cJonspirators are jointly 
and severally liable and all may be joined or an acticn may 


1 


be brought against only one." Non-Ferrous Metals, Inc. v. 
Saramar Aluminum Company, 25 F.R.D. 102, 104 (N.D. Ohic 
1960); Walker Distributing Co. v. Lucky Lager Brewing Co., 
993 F.24 1, 8 (9th Cir. 1963); State of Washington v. Ameri- 
can Pipe and Construction Co., 280 F.Supp. 802, 804-805 
(W.D. Wash. 1968). 

It is equally clear that one defendant has no 
right of contribution against another defendant in an action 
founded on conspiracy. Halcyon Lines v. Haenn Ship Ceiling 
& Refitting Corp., 342 U.S. 282 (1951); Baughman v. Cooper- 


Jarrett, Inc., 391 F.Supp. 671, 678 n-3 G1.D. Pa. 1975); 


Goldlawr, Inc. v. Shubert, 276 F.2d 614 (3d Cir. 1960). 


S16 


In Union Stock Yards Co. v. Chicago, B. &Q. R. 
Co., 196 U.S. 217 (1905), the Supreme Court held: 


[T]he general principle of law is well settled 
that one of several wrongdoers cannot recover 
against another wrongdoer, although he may have 
been compelled to pay all the damages for the 
wrong done. 196 U.S. at 224. 


The decision in Sabre Shipping Corp. v. American 


President Lines, Ltd., 298 F.Supp. 1339 (S.D.N.Y¥. 1969), 
recognized the "plaintiff's choice to sue those of the 
defendants it considers most culpable or most capable of 


making him whole..." and concluded: 


[E]ven though plaintiff had originally sued all 
defendants as joint tort-feasers, it had the 
absolute right to settle with some of them and 
Covenant not to continue its suit against them, 
while reserving its right to continue against the 
non-settling derendants. ,supp. at 5. 
[emphasis added]*/ 
In Broadway and Ninety-Sixth jtreet Realty Corn. 
v. Loew's Inc., 23 F.R.D. 9 (3.D.N.¥. 1958), non-settling 
defendants’ objections to plaintiffs' settlement with cer- 
tain other defendants were rejected on the ground that the 


non-settling defendant had no standing to object. Therein, 


the court held: 


The joinder of the moving defendants by plaintiffs 
gave their fellow defendants no vested interest in 
the presence of the moving [settling] cerencants 
as co-parties. 


opinion in Perma Life Mufflers, Inc. v. International 
Parts Corp., 2 U.S. 134, 164 968), further recog- 
nized that in Sherman Act cases with multiple defend- 
ants, a plaintiff "could enforce its jucgment against 
one or some or all of the defendants." 


The court, pag Mr. Justice White's concurring 
id 


” & 


The objecting defendants do not suggest that upon 

dismissal, their rights as to the moving {settling} 

defendants will be any less than if the moving de- 

fendants had never been joined. Their joinder was 

a voluntary t to their co-defendan:s by plain- 

tiffs, having given, cou.d take away. 
emphasis addec} 


i 
in 


In this litigation, plaintiffs could have named as 
defendants only Eaton, Sargent and Ilco, or any one of then, 
and named Enhart Corporation only as a co-conspirator whose 
sales were affected by the conspiracy. If tha were the 
case, the named defendants would still be liable for damages 
arjsing out of Emhart's sales. For the same reason, Eaton 
and Sargent have no right to object to dismissal of Emhart 
as a defendant. If -inything, these non-settling defendants 
are bencfited by the settlement, since any judgment against 
the non-settling defendants is subject to a set-off in the 
amount that Emhart Corporation paid. Flintkote Co. v. 
Lysfiord, 9h6 ¥.2d 368 (9th Cir.), cert. denied, 355 U.S. 
835 (1957).—/ 


B. Rule 23 Does Not Create Any Rights in the N 
Settling Defendar :s to Object to the Emnart 
Settlement. 


on- 


The provisions of Rule 23(e) requiring that class 
members be given notice and an opportunity to be heard 
before approval of a settlement does not confer any rights 


upon the non-settling defendants. 


_ 
* . ; , 
- Non-settling defendants’ argument that this right to 
a set-off gives them standing to object to the Emhart 
settlement does not follow, and has no basis in law. 


held that non-settling defendants have no right or standing 


to object to dismissal of another defendant from a Rule 23 


Electric Co. v. Anaconda American Brass Co., 42°F .2R.D. 324 


(E.D. Pa. 1967): 


The proposed settlements are opposed by several of 
the remaining defendants. They have no standing 
to object.... The settlement payments vould be 
eredited on account of the overall recoveries, if 
any.... 42 F.R.D. at 326 n.l. [citations omitted] 


In Wainright v. Kraftco Corp.., $3 F.R.D. 78 (8.D. Ga. 1971), 


class action. As stated by Judge Fullam in Philadelphia a 


Judge Edenfield reasoned: 


{I]n a Rule 23(e) motion the parties with which 
the court is primarily concerned are the class of 
plaintiffs and the settling defendants. The non- 
settling defendants really have no standing to 
object to a proposed settlement. S3 F.R.D. at Gi. 


In a subsequent opinion, Judge Edenfield approved the proposed 
settlement as "fair, adequate, and reasonable with respect to 


the class." Wainwright v. Kraftco Corp., SS F.8D, 9, 4s 


(N.D. Ga. 1973). (emphasis added) Defendants simply ignore 


* 
these controlling precedents.—/ 


NNO Ae nile cantinulssesiinnin(eeermneee ewe ee 
_ Defendants cite Utility Contractors Ass'n v. Toops, 507 
F.2d 83 (3d Cir. 1974), but that decision cuts against 
them. Toons held that the plumbers union had "no legal 
interest” in a consent decree which made laborers 
eligible to perform work originally reserved to plun- 
bers, and thus caused economic injury to union members. 
The Third Circuit dismissed an appeal from the consent 
order since the judgment did not affect “any enforce- 
able rights" of the plumbers union, and noted that a 
hearing on their objections in the trial court was 
unnecessary. 507 F.2d at 86. Eaton and Sargent disre- 
gard the holding in Toons and cite a footnote which 
distinguishes another case where a consent decree af- 
fected contractual rights. No such situation exists 
here. 


Numerous decisions stress that the judicial in- 
quiry under Rule 23(e) concerns whether the settlement 
reached by the plaintiffs is fair and adequate for the 
absent class members. E.g., Feder v. Harrington, 58 F.R.D. 
171, 174 (S.D. N.Y. 1972); Norman v. McKee, 431 F.2d 769, 
774 (9th Cir. 1970), cert. denied, 401 U.S. 912 (1971). The 


general rule is well stated in 7A Wright & Miller, Federal 


Practice & Procedure, §1797: 


The purpose of [Rule 23) (e) is to protect the 
trom unjust or 


honparty members of tne class 

unfair settlements artrecting their rights when 

the representatives become fainthearted before 

the action is edjudicated or are able to secure 
satisfaction of their individual claims by com- 
promise. At p. 226. {emphasis added] 

In support of their argument, defendants quote the 


following language from Section 1797 out of context: 


Ir, general, the standard used by the courts in 
evaluating compromise is that the proposal must 
be fair an easonable and in the best interests 


of all those sho will be affected by it. At p.- 

229. 
But defendants fail to advise the Court that Wright & Miller 
defines "those ... affected" by the settlement by reference 
to the decision in Wainwright v. Kraftco Corp., 53 F.R.D. 78 
(N.D. Ga. 1971), that non-settling defendants have no stand- 
ing to be heard with respect to a proposed settlement. 7A 
Wright & Miller, Federal Practice & Procedure, $1797, at p. 
229, ftn. 38. 


CONCLUSITOR 


For the foregoing reasons, the non-settling de- 
fendants have no legal interest to object tc the settle- 


ment or to the dismissal of defendant Emhart Corporation. 


Accordingly, this Cour should not entertain any 


objections to the proposed settlement from the non-settling 


defendants. 


Respectfully submitted, 


eject; J Ye) 
t R. E A. ERMAN, In. 7 
Co-Liaison Counsel 
for Plaintiffs for Plaintiffs 
DAVID BERGER, P. A. FREEMAN, ROTHE, FREEMAN & 
1622 Locust Street SALZMAN 
Philadelphia, Pa. 19103 One IBM Plaza - Suite 3200 
Chicago, Illinois 60611 


DATED: May 19, 1976 


~e eae 
TIFICAT 
act le 


ertifies that a copy of PLAIN- 
TIFFS’ “MORANDUM IN OPPOSITION TO CONTENTION THAT NON- 
SETTLING STANDING TO OBJECT TO THE EMHART 


SEYTLEMENT was mailed to all defense counsel and other coun- 


sel of record, this 19th day of May, 1976. 


alll) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN RE: M.D.L. DOCKET NO. 


‘ASTER KEY ANTITRUST LITIGATION ; All Cases 


ne ena. 


MEMORANDUM IN SUPPORT OF 
SETTLEMENT WITH EMHART CORPORATION 
This litigation, consolidated under 28 U.S.C. 
§1407, involves fifteen state-wide class actions on behalf 
of public entities, national class actions on behalf of 
public entities and private builder-owners, and individual 
suits brought by the State of New Jersey and the City of New 
York. The first cases were insti ed in 1970 and the 
national classes were certified by Judge Wocd in City of 
Philadelphia v. Emhart Corp., 50 F.R.D. 232 (E.D. Pa. L9/O):. 
Thereafter, additional class actions were filed in other 
jurisdictions; all cases were transferred to the District of 
Connecticut for purposes of consolidated pretrial discovery. 
A motion by defendunts to set a:ide the class 
certification was denied by Order of May 27, 1975.0 in 
re Master Key Antitrist Litigation, CCH Trade Cas. 160,377 
(D. Conn.), appeal Hikeiesdd, 528 F.2d 5 (2d Cir. 1975). 
‘Notices weve published and mailed to members of the national 
and state-wide classes on March 29, 1976. 


All pending cases have been cor “idated for trial 


a 
of the liability issue beginning S$ eqber 14, 1976, and a 


Q 


been established for the completion of dis- 
and pre preparation. -Pre-Trial Order of March 
4, 1976 (©). Gona:). 

The settlement now before the Court for approval 
was reached with Enhart Corporation=/ after five years of 
intensive pretrial discovery into liability and damage 
issues by liaison counsel for plaintiffs and after the 
disposition of crucial motions. The work that preceded the 


settlement is summarized below. 


The plaintiffs pursued extensive pretrial discovery 
be “ore the settlement agreement with Emhart Corpora- 
tion 


eect 


Settlement negotiations were concentrated in May 
and June, 1975, although initial disucssions took place 
several months earlier. Counsel for Emhart Corporation and 
liaison counsel for plaintiffs reached agreement on June. il, 
1975. for settlement in the amount of $7,500,000, plus 
interest from August, 1975. A written agreement was exe~ 
cuted on June 26, 1976. Prior to any discussion of settle- 
ment, counsel for the plaintiffs accomplished the following 
matters: 

D, Propounded three sets of consolidated 
interrogatories upon Jefendants, and twice moved to 
compel answers under Rule Shh 

2. Inspected documents at the corporate 
headquarters of the four defendants and the offices of 


the industry's three trade associations. This inspec- 


O 


extended over two years, and involved months of 

by counsel for plaintiffs; millions of documents 
were reviewed and more than 30,000 documents were 
copied for further analysis. These records fill ap- 
proximately eight file drawers. 

3: Conducted an extensive deposition pro- 
gram. Approximately thirty (30) employees and former 
employees of the defendants were examined. Since the 
settlement, additional witnesses associated with the 
defendants have been deposed. Likewise, employees of 
class representatives, contractors and potential wit- 
nesses for plaintiffs were deposed by defendants. 

4. Interviewed numerous persons 
tract hardware industry to get background 
and locate witnesses for trial. 

5. « Employed an expert witness to analyze 
the record, to consult with plaintiffs, and to prepare 
to testify at trial with respect to the economic con-~ 
clusions he would draw from the evidence. 

6. Subpoenaed records from various conti.ct 

dealers throughout the 
documents with respect to sales of cont 
hardware and master key systems. 

7. Answered interrogatories propounded by 
defendants and collected purchase data from plaintiffs 
and class members in the state-wide class actions. 

This material fills more than twenty-five file drawers. 

8. Interviewed state personnel and general 

to the procedures for sale and 


hardware. 


Evidence and Memorandum of Law with respect to 
mature and proof of the antitrust violations com 


ted by defendants. 


A number of significant legal issues were briefed 
and argued by plaintiffs 


CUS S22 Se 


This litigation has involved issues of ¢ritical 


importance to the effective prosecution of these antitrust 


class actions. The following matters were resolved in the 
course of the consolidated pretrial 
i. The standing of 
purchasers, to recover dam.ges 
Clayton Act. In re Master 


CCH Trade Cas. 974,680 (D. Conn. 1973). 


the Western Lig 


Ciz. 197 


issues for consolidated trial of 

of liability on a class-wide basis, 

actions may be maintained 

wide class acticns. In re Master Key Antitrust 

gation, CCH Trade Cas. %60,377 (D..Gonn. 1975). On 

appea! by the defendants, the Second Circuit refused to 

disturb the procedural rulings by the District Court. 
Antitrust Litigation, 528 F.2d 5 (2d 


Cir. 1975) - 


ae Whether a witness waives his Fifth 
Amendment privilege by voluntary testimony at deposi- 
tion that disclosed illegal conduct. State of Illinois 


v. McCulloch, CCH Trade Cas. “75395 (9th Cir. 1974). 


ement negotiations 


The negotiations leading to the settlement were 
conducted between Ralph C.’ Nixon, counsel for Emhart Cor- 
poration, and Lee A. ‘Freeman, Jr., co-liaison counsel for 
plaintiffs. The terms o£ the settlement are contained in 
the written agreement filed with the District Court, whic h 
agreement was negotiated on behalf of plaintiffs by liaison 
counsel. The settlement was conditioned upon acceptance by 


counsel for all plaintiffs, which acceptance was received by 


August, 1975. 


There were abi meetings and numerous discus- 


sions among plaintif£s' counsel prior to complete acceptance 
and filing of the settlemen* agreement 

Court. | These discussions led to agreement on the amount of 
the settlement, the allocation between public and private 
classes, and distribution among the states, Gith the pro- 
cedure for di:cribution to class membets to be left for 


subsequent proceedings. 


The si e sectlemen 


The settlement provides for payment of $7,500,000 
This amount was deposited in an 
escrow account in August, 1975. The interest earned on the 


settlement fund belongs to the plaintiffs and class members. 


The settlement fund has been invested in United States 
Treasury bills in the amount of $7,955,000, that are due on 
Avgust 5, 1976. here is a cash balance of $3,765.50. 

Emhart ( sales of contract hardware 
stay in the case recovery against the non- 
settling defendants. The other defendants thus remain re- 
sponsible for the entire amount of damages. If the anti- 
trust violations are proven at trial, the total damage award 
would be trebled and then the settlement deducted from the 
trebled amount. Flintkote Co. v. Lysfjord, 246 F.2d. 363, 
997-398 (9th Cie. 1957). 

Emhart Corporation has agreed to cooperat 
making witnesses available and supplying necessary 


information for trial. 


Judicial consideration of the proposed s 
should not involve the trial judge on the merits o 
cont coversy. State of West 
314 F.Supp. 710, 714 (S.D. N.Y. 1970), aff'd, 440 


1085-86 (2d Cir.), cert. denied, 404 U.S. 871 (1971). 


very purpose of a compromise is to avoid determination 


sharply conieste lubi i . so. Da ore Pruden 


98 F.2d 559, 560 (2d Ci 
questions would undermine 
encouraging settlements. 
1960); Moses-Ecco Co. 


690 (0.G. Ciz. 1963). 


O 


Evaluation of the fairness of a settlement by the 


including its k and cost, <gainst th 


Court requires i 2 1e hazards of litigation, 
he 


benefits obtained 
by settlement. in the standards to be applied, 


Judge Wyatt stated: 


Approval should be given if the settlement offered 
is fair, reasonable and adequate. These terms are 
general and cannot be measured scientifically. 


rength of the 
balanced against 
The Suprem 


litigated" 
and to “£ the complex- 
ity, expense, and lik such lisi- 


me ve 
Ox 


proposed compro 
Chas. Pfizer & Co., 


It is not the Court's purpose in this process to 
“balance the scales with the nicety of an anothec 
Glicken v. Bradford, 35 F.R.D. 144, 152 (S.D.N.Y. 1964). 
“The Court will not substitute its business judgment for 


that of the parties." Zerkle v. Cleveland-Cliffs Iron Co 


+ ¢ 


39 R.G. 1SL, 199 G.0.8%... Teis). 


In City of Detroit v. Grinnell Corp. 


———— 


448, 463 (2d Cir. 1974), the Court of Appeal 
factors basic to judicial scrutiny of 


similar to ours: 


(1) the complexity, expense and likely duration 

Gf the litization: (4) the reaction of the class 
to the settlement; (3) the stage of the proceed- 
ings and the amount of discovery completed; (4) the 
risks of establishing liability; (5) the risks of 
establishing damages; (6) the risks of maintain 
the class action through the trial; (7) the abi 


of the defendants to withstand a greater judgment; 


of the settlement 
ble recovery; 
of the settlement 
light of all the 
{citations omitted] 

In appraising the fairness of a proposed settle- 
ment, view of experienced counsel favoring the settlement is 
“entitled to considerable weight," Fielding v. Allien, 99 
F.Supp. 137, 144 ($.D.N.¥, 1951). and there is "a strong 
initial presur ption that the compromise is fair and reason- 
able."" Josephson v. Campbell, 1967-69 CCH Fed. Sec. tL. Ker. 
992,347 (S.D.N.Y. 1969). State of West Virginia v. Chas. 
Pfizer & Co., 314 F.Supp. at 741; Levin v. Miss 
Corp., 59 F.R.D. 499, 361 (S.D. BT. 1973); Feder v. 
ton, 58 F.RID. T71, 174-75. (S.D. W.%.. 1975). 

In ‘weighing the proposed settlement, the Court 
must determine whether the amoun + of the settlement falls 
within a “range of reasonableness," which has been defined 
by Judge Friendly as "a range which recognizes the uncer- 
tainties of law and fact in any particular case and 

and costs mecess 
ny litigation to completion. 
693 (2d Cir. 1972). 
This settlement involves only one def fendant; th 


other defendants remain responsible for the entire 


damages caused by Emhart Corporation. Two of the. remaining 


three defendants are very solvent corporations, capable of 


satisfying any judgment which plaintiffs and class members 


: / ' 
may receive.— Tt the claims of class members have not 
been diminished or foreclosed in any fashion by the settle- 
ment. As stated in Wainwright v. Kraftco, 58 F.R.D. 9, 12 


{N.D. Ga. 1973): 


Indeed, if ~ the deticsiinns but one settled with 
the class, that remaining defendant would still be 
liable for i damages caused by all. Since [the 
settling defendant] ~has agreed to open its files 
to the plaintiff class upon settlement, the class 
will not suffer any discovery loss either. 


Most settlements are evaluated on the basis of 
potential single damages for the applicable four-year anti- 
trust statute of limitations; to lengihen that period in 
this case, plaintiffs must establish fraudulent concealment 
on the part of defendants at trial. Becaise the partial 
settlement with Emhart Corporation does not reduce potentia 


recovery and this litigation is scheduled to go to trial 


against the other defendants, it i nalyze 


J 
the various uncertainties that plaintiffs may face in a jury 


trial and subsequent appea-s, as well as the time and ex- 


££ 


pense necessary for plaintiffs to establish--with 


the damages incurred by class members. 


noni nEE nN IEEE 


In antitru i defendants are wholly and 
severally 1i : each defendant is liable for 
the whole an f the judgement. See Non-Ferrous 
eee i . Saramar Aluminum Co., 25 F.R.D. 102, 
N. D. i . Walker Distributing Co. v. Lucky 
ing Co., 323 F.2a 1, 8 (th Cir. 1963); 2 
State of Wasninat crs an Pine and Construction 


Co,, 250 F Sip. 302, 804-805 (W.D. Wash. 1968). 
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tlement figure of $7,500,0 


of Corbin and Russwin contract hardware s 


year period prior the federal government's compla 
£ 


1965 through 1953. and Russwin sales 
were obtained from the rec s k 


1 


the regular course of business: 


( 


Russwin 
$ 13,086 145 9,101,620 
14,109,047 9,344,930 
12,809,466 


pared to estimate 


and exchan 
prices and to contr 
list prices by ¢ 
dence that defendants all 
tomers and territories among 
eliminate (a) price competitior 

e upon the mani 

a competitive situa- 


discounts 


O 


from 10% to 20%. These discounts (or price conces-~ 
not given on master key extensions or jobs 
s assigned territory. The dealer 
ut higher mark-ups on "protect 
The measure of damages may also b 
estimated by reference to jobs that maverick dea 
obtained (or tried to obtain) in violation of de 
ants' restraints. Documents produced by defendan 
salexr's 
master key system or assigned territory took jobs at 


10% 0 30% below the "protected" dealer's 


of Evidence, pp. 68-84, 
which was filed on =mber 74, summarizes the effect 
of the alleged antitrust violations on prices of 


hardware. 


The allocation of ®9% to pu 
20% to private class members reflects 


sf contract hardware to categories 0 


contract hardware sales 

used to determine the percenta 
public and private buildings i d in the respective 
class actions. The following cate 


gories were used: 


c 


tories— 
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Dorm 
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CERTIFICATE OF SERVICE 


The undersigned certifies that a copy of Plain- 
tiffs' MEMORANDUM IN SUPPORT OF SETTLEMENT WITH EMHART 
CORPORATION was mailed to all defense counsel and other 


counsel of record this 15th day of May, 1976. 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


M.D.L. Docket No. 45 
IN RE: 
MASTER KEY ANTI-TRUST LITIGATION All Cases 


LS 


May 25, 1976 


MEMORANDUM IN OPPOSITION TO NON-SETTLING 
DEFENDANTS' CLAIM OF STANDING TO 
OBJECT TO PROPOSED SETTLEMENT 

WITH EMBART CORPORATION 


For the reasons set forth in "Plaintifés' Memorandum in 
Opposition to Contention that Non-Settling Defendants Have 
Standing to Object to the Emhart Settlement," dated May 19, 1976, 
Emhart respectfully urges that the non-settling defendants have 
no interest cocnizable at law to object to the settlement, have 


limo lecal rights which are affected by the settlement, and there- 
| rf < 


fore have no standing to object to the approval of the settlement 


nd the dismissal of Emhart Corporation. 


Respectfully submitted, 


EMHART CORPORATION, 


Richard M. 

Dav, Berry & Howard 
One Constitution Plaza 
Hartford, Connecticut 
(203) 278-1330 


RICHARD M. REYNCLOS, certify 
1976, served a copy of the foregcing Memcrancum 
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Melvin L. 
antitrust Division 
ssistant Corgeration Counsel 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


MDL DOCKET NO. 45 
IN RE: 
(ALL CASES) 
MASTER KEY ANTITRUST LITIGATION 
May 27, 1976 


MEMORANDUM IN SUPPORT OF PROPOSED SETTLEMENT OF 
EMHART CORPORATION 


_ OE ee 
Defendant Emhart Corporation respectfully submits this 
Memorandum in support of the proposed settlement by it of all of 


the actions encompassed within MDL Docket No. 45. 


Under the terms of the settlement agreement, dated June ¢ 
26, 1975, a copy of which has been filed with this Court, Emhart 
has established a settlement fund of $7,500,000. This sum has 
been placed in escrow until such time as the settlement agreement 
is approved by this Court. Thereafter, the principal and interest 
thereon, which presently approaches $8,000,000, will be distri- 
buted to class members in accordance with the terms of the Agree-~ 


ment. 


THE BACKGROUND OF THE LITIGATION 


In 1969, after approximately three years of investiga- 


tion, the Antitrust Division of the United States Depa tment of 
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7 A. The Government Suits 


% 


O 


Justice filed four separate civil lawsuits against Emhart, Eaton, 
Sargent ard Ilco (the "government suits").* The government suits 
alleged that each defendant had entered into illegal arrangements 
with its distributors regarding the sale and distribution of 
master key systems.** The complaints alleged that defendants 
restricted their distributors geographically, from bidding on 
specifications prepared by another distributor and from bidding 
on extensions to master key systems established by another dis- 
tributor. The government suits challenged only alleged vertical 
distribution practices and contained n allegations as to hori- 


zontal involvement among the defendant manufacturers. 
B. The Private Suits 


Begin ing in 1970 various private suits for damages 
were filed.*** There are now two national class actions, 15 


state-wide class actions, and three individual suits.**** On 


United States v. Ilco Corporation (D. Conn. Civil Action 

No. 13261, filed July 11, 1969); United States v-. Emhart 
Corporation (D. Conn. Civil Action No. 13262, filed July ll, 
1969); United States v. Sargent & Company (D. Conn. Civil 
Action No. 13263, filed July lI, 1969); United States 

v. Eaton Yale & Towne, Inc. (D. Conn. Civil Action No. 

33264, tiled July ll, 1969). The government requested 

only injunctive relief and elected not to file any 

damage actions. The government litigation against 

Emhart was terminated by ent Decree on February 23, 1970. 


The government suits followed the establishment of new law 
by the Supreme Court as to vertical practices in the dis- 
tribution of goods. United States v. Arnold, Schwinn & 
Co., 388 U.S. 365 (1967). 


Those cases not filed in the District of Connecticut were 
transferred here either under 28 U.S.C. §1404 or 28 U.S.C. 
§1407. 


The actions filed by Sturdy Homes, City of New York and 
State of New Jersey. 


May 27, 1975, this Court certified the various classes,* and all 
pending cases have been consolidated for trial on the issue of 


liability. Trial is scheduled to commence in September OF 1: soe?" 


The complaints contained the same allegations as the 
government suits, and in addition the private plaintiffs alleged 
that the defendant manufacturers conspired horizontally to fix 
list prices and to enforce similar vertical restraints. All 


defendants have denied the allegations. 
Cc. The Extensive Discovery 


The nationwide discovery, which has extended over 
five years, has simply been awesome and is quite poss-bly 


without parallel in the history of this District. 


Its dimension may be grasped by a much abbrevizted 
overview. Plaintiffs have examined literally millions of docu- 
ments from defendants' files, have inspected documents at the 


three industry trade associations in San Francisco, New York and 


Washington, and have reviewed records gt contract hardware distri- 


butors throughout the United States. Thev .ave taken over 30 
depositions and filed three sets of comprehensive interrogatories, 


as well ag document and Rule 36 requests. Defendants, in additio 


a 


In re Master Key Antitrust Litigation, 1975-1 Trade 
Cas. {60,377 (D. Conn. 1975), appeal dismissed, 585 
@ 9486 (24 Gir. 1975). 


“pre-Trial Order" dated March 23, 1976. 


to overseeing plaintiffs' discovery efforts and conducting their 


own depositions, have undertaken exhaustive document searches and 
reviews and filed several sets of interrogatories and document and 
Rule 36 requests. Both sides have retained economic experts, in- 
terviewed scores of potential witnesses, and analyzed the over 
50,000 documents specifically identified to the litigation. With 
few exceptions, we think it fair to say that both sides are almost 


as well apprised of their opponents' case as they are of their own. 


em a STANDARDS FOR JUD:CIAL APPROVAL OF i. PROPOSED 
CLASS ACTION SETTLEMENT 


The decision to approve a settlement of a class action 
is left to the sound discretion of the trial court, as the Second 


Circuit recently held in City of Detroit v. Grinnell Corp., 495 


OTE, 


P.24 448 (24 Cir. 1974): 


As we evaluate the settlement 
approved in this case, this Court must 
remain mindful that: 


'Great weight is accorded his 
{the trial judge's] views 
because he is exposed to the 
litigants, and their strat- 
egies, positions and proofs. 

He is aware of the expense 

and possible legal bars to 
success. Simply stated, he 

is on the firing line and can 
evaluate the action accordingly. ' 


Ace Heating & Plumbing Co., Inc. Vv. 
Crane Company, 453 F.2d 30, 34 (3d 
Cir. 1972). 


In fact, so much respect is accorded 
the opinion of the trial court in these 
matters that this Court will intervene 
in a judicially approved settlement 

of a class action only when the 
objectors to that settlement have made 
a clear showing that the District Court 
has abused its discretion. (citations 
omitted) (495 F.2d at 454.)* 


In exercising that discretion, trial courts are mindful 
of the fact that settlement is "a course long favored by the 
law." Weight Watchers of Philadelphia v. Weight Watchers Int'l., 
455 ¥.24 770, 773 (24 Cir. 1972). See ~1s0 Williams v. First 
National Bank, 216 U.S. 582, 595 (1910). As Chief Judge Caffrey 
stated in approving settlement of a group of class actions, "It 
should be noted at the outset that there is a policy in favor of 
settlement of lawsuits, particularly when they are potentialiy 
protracted and wll constitute highly expensive litigation.” in 
re Revenue Properties Co., Ltd., MDL 32, D. Mass. Memorandum, 


dated January 26, 1972. 


A settlement should be approved if it is fair, reason- 
able and adequate. These terms are general and cannot be measureg 
scientifically. "The evaluation of a proposed settlement require 
an amalgam of delicate balancing, gross‘ approximations and rough 


justice." City of Detroit v. Grinnell, supra, at 468. Basic 


to this determination is a comparison of the terms of the 


settlement against the probability of plaintiffs' success and 


LLL LT LLCS, 


* Accord, Conn. Ry. and Lighting Co. v. New Vork, Nis & 


[Behera EC ACE EE iced tall Me ed oh 
HOR.R., 190 F.2a 305, 308 (2a Cir. 1951); In re Prudence 
Go., iInc., 98 &.2d 559 (2d Cir. 1938). 


the likely rewards of a trial cf the case on the merits. 
Protective Committee v. Anderson, 390 U.S. 414, 424-425 (1968); 
State of West Virginia v. Chas. Pfizer & Co., 314 F. Supp. 710, 
740 (S.D.N.¥. 1970), aff'd, 440 F.2d 1079 (2d Cir. 1971), cert. 
denied sub. nom. Cutler Drugs, Inc. v. Chas. Pfizer & Co., 

404 U.S. 871 (1971); Dole, The Settlement of Class Actions 

for Damages, 71 Col. L. Rev. 971, 981 (1971); Haudek, The Settle- 
ment and Dismissal of Stockholders' Actions--Part IT, 23 S.W-L.d.« 
765, 793 (1969). The court must determine whether the amount 

of the settlement falls within a "range of reasonableness," 

which has been defined by Judge Friendly as "a range which 
recognizes the uncertainties of law and fact in any particular 
case and the concomitant risks and costs necessarily inherent 

in taking any litigation to completion...." Newman v. Stein, 


464 F.2d 689, 693 (2a Cir. 1972). 


Failure to recognize the uncertainties and vic'ssitudes 
ef litigation in determining whether or not to approve a settle- 
ment can result in a denial of any recovery to pliaintitts. For 
example, in Piccard v. Sperry Corp., 36 F. Supp. 1006 
1941), aff'd, 120 F.2d 328 (20 Cir. 1941) (per curiam), the 
court rejected a proposed settlement of a derivative action 
only to have the defendants prevail on the trial of the case on 


the merits. Piccard v. Sperry Corp, 48 F. Supp. 465 (S.D.N.¥Y. 


1943), aff'd, 152 F.2d 462 (2d Cir. 1946) (per curiam), cert. 


|jdenied, 328 U.S. 845 (1946). 


Even where the probability of a finding of liability 
is high, the amount of damages which may reasonably be expected 
to be recovered must also be considered. Failure to do so may 
lead to a result like that reached in Upson v. Otis, 155 F.2d 
606 (2a Cir. 1946), where the approval of a settlement was 


reversed, the Court saying: 


on the facts presented to the district 
judge, the liability of the individual 
defendants was indubitable and the amount 
of recovery beyond doubt greater than 
tnat offered in the settlement. Accord- 
ingly it was an abuse of discretion to 
approve the settlement. (155 F.2d at 
Giz.) 


The action was then tried and plaintiffs obtained a judgment, 
twice considered by the Court of Appeals.* We are told, however, 
that "the ultimate recovery ... turned out to be substantially 
less than the amount of the rejected compromise." Haudek, The 


Settlement and Dismissal of Stockholders’ Actions, Part II, 


supra, at 794. 


| Therefore, courts faced with a proposed settlement must 
' 


balance the strength of plaintiffs' case against the amount 
offered in settlement. This, of course, requires that courts 
recognize the relevant legal issues involved; for “the presence 
of serious questions of law can afford sufficient basis for com- 


ee eae aS US 


promise." Haudek, supra, at 794 (emphasis in original). On the 


Upson v. Otis, 168 F.2d 649 (2d. Cir. 1948) and 
Upson v. Otis, 169 P.2€ 148 (24. Cir. 15948). 
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other hand, in considering settlements, it is not necessary or 
desirable for’courts to decide cases on the merits. This princi- 
ple was set forth in State of West Virginia v. Chas. pfizer & Co.-, 


supra, where District Judge Wyatt said: 


There is a further important principle 

to be observed in respect of judicial con- 
sideration of proposed settlements. This 
is that the judge does not try out or 
attempt to decide the merits of the 
controversy. ‘Any virtue which may 

reside in a compromise is based on 

doing away with the effect of such 

a decision'. (citations omit -ed) 

(314 F. Supp. at 741). 


On appeal, the Second Circuit agreed, noting that the court 

" .,need not and should not reach any dispositive conclusions on 
the...unsettled legal issues which the case raises...." 

West Virginia v. Chas. Pfizer & Co., 440 #.2d at 1086. 


rginia v. chas, 


The Fifth Circuit, among others, is in accord. In 


Floriia Traile and Equipment Company V: Deal, 284 F.2d 567 (5th 


Cir. 1960), the court provided a useful statement of the policy 


behind the power to compromise: 


The probable outcome in the event of 
litigation, the relative advantages and 
disadvantages are, of course,., relevant 
factors for evaluation. But the very 
uncertainties of outcome in litigation, 
as well as the avoidance of wasteful 
litigation and expense, lay behind the 
Congressional infusion of a power to 
compromise. This is a recognition of 
the policy of the law generally to 
encourage settlements. This could 
hardly be achieved if the test on hear- 
ing for approval meant establishing 
success or failure to a certainty. 
Parties would be hesitant to explore the 


* 


likelihood of settlement apprehensive as 
they would then be that tne application 
for approval would necessarily result in 
a judicial determination that there was 
no escape from liability or no hope of 
recovery and hence no basis for a com~ 
promise. (284 F.2d at 571.) 


THE PROPOSED SETTLEMENT SHOULD BE APPROVED 


A. The Notice Sent To Potential Claimants 
Was Mc~e Than Sufficient 


Notice of the proposed settlement has been given in- 


dividually to a vast number of potential claimants. Pursuant to 


this Court's order, 17,729 copies of the "Notice of Class Action 
and Partial Settlement With Respect to Litigation Involving 
Finish Hardware" were sent to members of the class consisting of 

plea of motels, hotels, apartment buildings and office 
buildings.* Such members were identified from defendants' lists 
of master key projects installed since 1950 and from lists of 
members of the Building Owners and Managers Association. Exten- 


sive individual notice was given also to member’ of the public’ 


entities class, in accordance with this Court's directive.** 


Notices," dated March 3, 1976; "Affidavit of Mailing of 
Letal Notice to Motel, Hotel, Office Building and Apartment 
Building Class," dated May 14, 1976. 


See “Affidavit of Mailing Notice to Public Entities of Class 
Action and Partial Settlement With Respect to Litigation 
Involving Finish Hardware," of Karol K. Gibbs, dated April 
27, 1976, and “Affidavit of Mailing” of Jack M. Joss, dated 
April 27, 1976, and exhibits thereto. Notices were sent to 
all identifiable public entities in the United States, 

| except the State of New Jersey. In the case of the States 

| 


| 
ae 
| See “Order With Respect to the Giving of Class Action 


of Arizona, California, Connecticut, K* sas, New York and 
Ohio, notices were mailed by such states to entities identi 
fied by them. As a result of these efforts, approximately 
20,000 public entities received individual notice. 
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In addition to this substantial effort to give in- 
dividual notice to as many potentia’ claimants as possible, 
notice was given by publication on March 29, 1976, in all re- 


gional editions of the Wall Street Journal.” 


B. Plaintiffs Face The Possibility of A 
Failure of Proof As To The Horizontal 
Conspiracy Claim 


Plaintiffs have alleged the existence of a horizontal 
‘conspiracy, where+s defendants have steadfastly denied the exis- 
tence of any such cons’ irzcy- Despite the vastness and complex- 
ity of this mu?tidistrict proceeding, the core issue of this 
litigation is the existence or non-existence of a horizontal 
llconspiracy.** 

Unlike the usual case where yrivate suits are filed 
‘after related government cases, plaintiffs in nothing from the 
earlier government suits. Accordingly, it is well to bear in 

ina the observation of the Second Circuit in 


Grinnell Corp., supra: 


If the settlement offer was grossly 
inadequate, as appellants contend, it 
can be inadequate only in light of the 
strength of the case presented by the 
plaintiffs. Naturally, they describe 
their offensive posture in glowing 


SS 


‘“d The daily circulation of the Wall Street Journal, all 
edicions, is approximately 1,400,000. See Aver's Dixrec~ 
tory of Publications (108th ed. 1976). 


The vast majority cf materials ident fied to =ne litiga- 
tion involve alleged vertical restrictions. 
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terms, sparing no superlatives, while 

the defendants show a similar ‘ack of 
restraint in demeaning the value of 
plaintiffs' cause of action. Never- 
theless, the only truly objective measure- 
ment of the streagth re pi -aintiffs' case 
is found by asking ‘wi. defendants' 
liability Bren facie e-tablished by the 
government's succ2?ssful action?' Whenever 
such liability has been prima facie 
estublished, any party wishing to justify 
a secziement offer that amounted to only 

a smell fraction of the ultimate possible 
recovery would appear to have a very 
substantial burden of proof. The in- 
stant case, however, does not ca into 
this category. (495 F.2d at 455. 


Similarly, this litigation does not fall into that category 
either. Plainti.Zs gain nothing from the earlier government 


suits as to the existence of a horizontal consp‘racy for the 


did not even all allege the existence of a horizontal conspiracy. 
The four separate civil suits instituted by the Department of 
Justice alleged only that cetain ef defendants! distribution 


basic reason tha: the government, after a lengthy investigation, 
practices, wholly verticai in nature, had been in violation of 


the antitrust statutes.* 


We do not propose to review all of the materials - 
documentary, testimonial and economic - which will bear on this 


sore issue at trial. We do wish to point ours however, in addi- 


a eEESREEEEEEEREEENEENE 


We United States v. Ilco (D. Conn. Civil Action No. 
13,261, filed July y Ll, 1969); United States v. Emnart Emhart 
conecese ee (D. Conn. Civil Action No. 13, 262, Bien Wo. i3,2e2, tiled 
duly 11, 1969); United States v. Sargent & Company (D. 
Conn. Civil Action No. 13,263, filed July 11, 1969); 
United States v. Eaten Yale & Towne, Inc. (D. Conn. 


F to the fact that Emhart has wiguseesty and consistently 
Civil Action No. 1lo,204, filed July ll, 1969). 


denied plaintiffs' horizontal claims, that the rema’ning de- 
fendants are ready to go to trial on this cer’ ral sc sue.* Because 
all defendants would be subject to joint and several liability if 
the plaintiffs were to sustain their horizonca.. claims, the risk 
of liability would be the same for all defendants. Eaton and 
Sargent,** as fully informed as Emhart and plaintiffs after 
several years of extensive discovery, have determined that it is 
in their best interests to go to trial on this . antral question 
rather than to accept settlement on the same terms as the Emhart 
settlement.*** There could be no more eloquent testimony to the 
fact that plaintiffs face the possibility of a failure of proof 
as to the horizontal conspiracy claim. And as will be shown 
hereafter, if plaintiffs fail on that issue, they fail completely 


and will recover nothing. **** 


ae EEnSEERNRnNnE 


Defendants Eaton and Ilco have previously proposed sepa- 
ration and trial first of issues reiated to the elleged 
horizontal conspiracy among defendants. See “Separate 
Class Action And Trial Propoval of Defendants Eaton 
Corporation And Ilco Corporation", dated January o7 oto. 
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Defendant Ilco is sui generis, because it is virtually without: 


funds. At the present time, it is in the process of closing 
down its contract hardware operations completely. 


As this Court is well aware, Eaton and Sargent at 

the conference with the Court on Jure 26, 1975, were 
offered settlement on the same terms as Emhart. That 
offer was rejected by Eaton and Sargent. 


“Here, plaintiffs have settled in order to avoid the 
considerable risk that they would not be able to recover 
City of Detroit v. Grinnell Corp., supra, 


c. Plaintiffs Face Problems 
As To Proof Of Damages 


In any antitrust damage action, the plaintiffs must, of 
course, show (a) that defendants have violated the antitrust 
laws, (b) that those violations have had an adverse impact upon 
ithem (the fact of damage), and (c) the amount of the resulting 
damages. Flintkote Company v. Lysfjord, 246 F.2d 368, 392 (9th 
Cir. 1957), cer+ denied, 355 U.S. 835 (1957). 

Plaintiffs' entire claim to damages rests on their 
ability to pro-e the existence of a horizontal conspiracy among 


defendants. Mr. Freeman, Co-Liaison Counsel for plaintiffs, — 


lthis clear in his responses to two inquiries by the Court wT 


ing plaintiffs' theory of liability: 


THE COURT: Well, whether conceded or 
not, you don't make a claim based on 
a separate ground of violation by 
reason of a vertical conspiracy? 


MR. FREEMAN: No. 


kk & 
THE COURT: 


...AS I understand it, the showing of 

a series of vertical conspiracies here 
is in support of the claim that there 
was a horizontal price-fixing conspir- 
acy and the vertical ccenspiracy merely 
was a way of implementing and strength- 
ening the horizontal conspiracy. 


Am I correct? 


MR. FREEMAN: Yes, your Honor.* 


This Court emphasized the same point in stating: 


The damage claims arise from the hori- 
zontal, not the vertical, conduct. Thus 
the plaintiffs plan to prove illegal 
vertical restrictions upon the dealers 
only to demonstrate by implication the 
existence of a horizontal conspiracy 
among the defendants to reduce compe- 
tition (and thus maintain prices above 
the competitive level) at the dealer 
level.* 


Therefore, if plaintiffs fail to establish th-ir horizontal con- 


spiracy claim, they will be left with no recovery whatever.** 


Assuming arguendo that plaintiffs prevail on the ques- 
tion of the existence of a horizontal conspiracy, they still. face 
substantial problems as to proof cf damages. For example, there 


are serious questions regarding the ability of plaintiffs to 


TL 


Ruling on Pending Motions, dated May 27, 1975, at 
13 nei. 


If plaintiffs and the Court were to abandon this position 
and plaintiffs were to attempt to prove the existence of 
separate vertical conspiracies between each defendant and 
each of its hundreds of independent contractor distributors 
and any damages allegedly resulting therefrom, this Court, 
the parties and counsel would be engulfed in such a morass 
as to make it unlikely that any of us would live to see the 
resolution of the resulting tens of thousands of individual 
questions. See, €-G-1 “nefendants' Memorandum In Opposition 
To Plaintiffs’ Rule 42 Motion", dated January a, 1973? 
*pefendants' Memorandum In Support of Their Motion for 
Denial of Class Certification", dated January 3, 1975. 


prove any substantial overcharges relating to their horizontal 
price fixing claim,* when viewed at least in light of Emhart's 
profits, its fixed costs, rates of return in other industries, 
Bureau of Labor Standards indices, the performance of the distrib 
utor market and, most importantly, the fact that other competing 
non-defendant manufacturers of contract hardware sold similar 
hardware at similar rrices.** Also, there were no “white sales" 
or substantially reduced prices following the institution of 


either the covernment or private zvits, as is often the case in 


price fixing conspiracies. In such cases the measure of damages a 


may be computed by comparing the prices before the "white sales" 
and the lower ".hite sale" prices.*** The burden of establishing 

a “but for" price - the alleged price at which hardware would 

have been sold in the absence of or “but for" the conspiracy - ist | 
thus a substantial one, and on this basis alone the Emhart settle- 


ment would appear to be in the range of reasonableness. 


A 


To the extent that plaintiffs' damage claims are premised 
on a showing of pricing variations on individual jobs 
(discounts by a manufacturer and/or lower bids by a distri- 
butor) there will be differing interpretations regarding 
such variations »y the parties and the experts, and hence 
uncertainty as to the ultimate resolution of any such 
claims. A further uncertainty is whether a universal “but 
for" price may be determined in this context from indi- 
vidual pricing variations. 


One of these, the Schlage Lock Co. of San Francisco, had 
sales of contract hardware roughly approximating in volume 
those of Emhart during the relevant period. 


See, e.g., Ohio Valley Electric Corp. v. General Electric 
Co., 244 F. Supp. 914 (S.D.N.¥. 1965). 


There are still further uncertainties as to damages, 
for the amount of damages may vary depending on the result of the 
liability trial. For example, proof of a horizontal price fixing 
conspiracy will produce damages quite different from proof of a 
horizontal conspiracy to enforce vertical restraints. With 
respect to the latter, the damage bases (sales on which damages 
are computed) and the amount of damages (the alleged per cent of 
overcharge on each sale) will vary depending on whether the 
alleged restriction relates to (a) a territorial restriction, (b) 
a customer restriction or (c) a restriction against bidding on an 
extension to a master key -ystem. To complicate the matter still 
further, the demage bases and/or damages may vary even within 
these subcategories of alleged vertical restraints. For example, 
with regard to alleged restrictions on master key extensions, 
variances will be present depending on whether the damage base is 
(i) all extensions, (ii) all extensions on which there was no 
intrabrand competition, or (iii) extensions on which there was no 


competition, either intra- or interbrand. 


The Plaintiffs Face Delays Even If Thev 
Prove The Existence of A Horizontal 


Conspiracy, Impact, And Damages. 


Pre-trial discovery in this litigation has already 
consumed six years, with trial on the issue of liability scheduled 
to commence during September, 1976. The complexity of the issues 
and sheer vigor with which the parties have conducted this case 


to date suggest that the trial may be a protracted one. More- 


over, success by plaintiffs at the liability stage would be only 


a first step toward receiving an actual award of damages. In 
accordance with this Cozrt's May 27, 1975 Ruling, calculation 
of damages will be made in a second trial limited to the damage 
issue alone if liability is established. This process promises 
to be considerably more time consuming than the liability 


trial, for as this Cour= itself said, while the 


proof that wiil be introduced as to the 
liability iss-es is in large part common 
to all plaint:ffs... proof as to damages 
is likely to =e much more individualized. 
Indeed, the camace component of this 
litigation, i= we must reach it, may be 
easily resolved cnly by reference to a 
special maste= OF through a long series 
of separate mini-trials, one for gach 
plaintiff.* 


In addition to the time involved in receiving an ini- 
tial determination of tne issues in this litigation, it is 
reasonable to expect that =. appeal will be taken by defendants 
from any adverse findings, especially in light of the “vigor 
with which the parties have contested each issue in this lawsuit 


to date".** Already a numser of controversial points have been 


raised and argued, not the least important of which is the very 


question of she propriety of the maintenance of these suits as 
class actiens and the related question of the need for a showing 
of individualized “impact” of defendants' alleged actions upon 


each plaintiff. In its Ruling on this question, this Court 
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* "Ruling on Pending Mc+ions", dated May 27, 1975, at 10. 


"Ruling On Motion For Certification of Interlocutory Appeal", 
dated August 11, 1975, at 4. 


recognized that there is a division of authority on this issue* 
and subsequently observed that the question is one on which 
"there is substantial ground for difference of opinion."** 
Defendants indicated their eagerness to contest this important 
point by seeking certification of an interlocutory appeal of 
this Ruling to the Second Circuit. When this request was 
denied, defendants sought review by the Court of Appeals, which 
dismissed for lack of jurisdiction.*** Having failed to 
obtain review at that time, defendants may well seek review at 
the conclusion of this case, assuming plaintiffs prevail. 
Similarly, the appellate process may be invoked to raise again 
such questions as the applicability to this case of the "pass- 
on" or indirect purchaser defense, previously rejected by this 
Court**** but never directly decided in this or any other case by 
either the Second Circuit or the Supreme Court. 

This, of seanen: does not exhaust the list of issues 
\-iich may be raised by defendants on appeal if the trial results 
in an unfavorable verdict. Others unforeseen at present may 
appear during the course of the proceedings. All will contribute 


to the prolongation of these proceedings and delay the recovery 


nance tenreETTtENS STERN 


"Ruling on Pending Motions", supra, at 4, n.3. 


“Ruling On Motion For Certification Of Interlocutory Appeal", 
supra, at 3, quoting 28 U.S.C. § 1292(b).- 


keke In Re Master Key Antitrust Litigation, Ses F.2d 5 (24 Cir. 
1975); 


In Re Master Kev Antitrust Litigation, 1973-2 Trade Cas. 
q74,680 (D. Conn. 1973). 
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by plaintiffs of damages, even assuming they win on the liability 


y 
| 
question. Accordingly, the importance to plaintiffs of the 
immediate cash payment afforded by the proposed settlement is 
highlighted. 
E. The Settlement Fund Established by Emhart 
Assures Plaintiffs of A Substantial 
Recovery Even If They Lose At Trial 
Pursuant to the terms of the settlement agreement, on 


August 19, 1975, Emhart deposited $7,500,000 in an escrow 
account, to be distributed in accordance with the terms of the 
agreement upon its approval by this Court. As of August 5, 
1976, interest received will have increased the amount available 
for distribution to approximately $7,958,000. Therefore, 
approval of the proposed settlement will mean that plaintiffs 
will receive a substantial recovery even if they ultimately 


lose at trial. 
The Law Favors Settlements. 


The Second Circuit has recently reminded us of the 
substantial benefits afforded the judicial system by foe cae 
highly favored practice of settlement," City of Detroit v. 
Grinnell Corp., supra, at 459, “a course long favored by the 


law." Weight Watchers of Philadelphia v. Weight Watchers Int'l, 
supra, at 773. The policy is a sound one, serving the best 


interests of both the parties before the court and the court 


itself. As this Court is well aware, massive class actions 


such as the one before the Court now take years to prepare for 


trial, and few cases of this magnitude proceed to final judgment 
on the individual class claims.* Settlement is the more usual 
course. In large part this reflects the desire of plaintiffs 

to compromise their claims in return for an award now rather 

than at some uncertain time in the distant future, the correspond- 
ing desire of defendants to avoid the continuing costs and 
inconvenience of protracted, complex litigation, and the recogni- 
tion by all parties of the risks of litigation. But it also 
reflects a recugnition of the limitations inherent in the 
judicial process. Massive class actions present great problems 
of manageability, for "courthouses are not coliseums",** and 
while there are certain advantages involved in trying related 
grievances in a single proceeding, there are disadvantages as 
well. One such disadvantage is the drain such cases place upon 
necessarily limited judicial resources.*** In evaluating a 
proposed class action settlement in a case of this type, tne 
Second Circuit in Grinnell, supra, considered such factors 


relevant. That court observed that 


een 


City of Detroit v. Grinnell Corp., supra, at 468; Handler, 
The Shift from Substantive to Procedural Innovations in Anti- 
trust suits - The Twenty-Third Annual Antitrust Review, 71 
fol. be Rev. £7°8 (i37ii- 


Citv of New York v. Int'l. Pipe and Ceramics Corp., 410 F.2d 
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295, 298 (2d Cir. 1969). 


See Burger, “Chief Justice Burger Issues Yearend Report", 62 

A.B.A.J. 189 (1976); Burger, The State of the Judiciary-1976, 
62 ALH.A.2. 443, 444 (1976); Friencly, Federal Jurisdiction: 

A General View (1973). 


until the day of unlimited judicial 
resources dawns, the fact will remain 
that each hour of judicial effort that 

is expended on the claim of one plaintiff 
will mean that fewer hours will be 
available for all others. Thus, the 
consideration of ‘judicial burden' does 
not really amount to a weighing of the 
interests of the courts against those of 
the plaintiffs, but rather it is a weigh- 
ing of the bona fide interest of these 
plaintiffs against the interests of all 
others who are pursuing just causes of 
action. (495 F.2d at 448.) 


_uven a limited settlement is desirable when complex, 
multiparty litigation is involved, for experience shows that 
disposition of an entire case by seztlement often begins with 
settlement by one party. Moreover, even 4€ such total disposi- 
ition is not achieved, settlement by one party serves the dual 
‘function of allowing the settling ditindant to withdraw from 
litigation it no longer wishes to pursue and at the same time 
Nishases plaintiffs of a substantial recovery even if the nonset- 


|e1ing defendants should eventually prevail at trial. 


G. The Amount of the Proposed Settlement Is 
Entirely Adequate. 


: 
i 
3 
: 
q 
a 
. 


The proposed settlement involves payment of $7,500,000, 
plus interest accrued from the date of the escrow. This 
figure represents 8% of all contract hardware sales by Emhart 


occurring within the four-year period not barred by the applica- 


: a : | — a - 


‘ible statute of limitations.* It should be noted that in reality 


COLL LLL ALLS, 


is Most settlements are evaluated on the basis of damages for 
the four-year period not barred by the antitrust statute 
of limitations. To lengthen that period, plaintiffs would 
have to establish fraudulent concealment by the defend- 
ants. 


e 


* 
* 
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the recovery by plaintiffs will be higher than 8% both because 


sales to class members represent less than the totality of 
sales during the class period and because some class members 


will either opt out of the class or fail to file claims.* 


In considering the adequacy of the terms of a settle- 
ment, there is "a strong initial presumption that the compromise 
is fair and reasonable." Josephson v. Campbell, 1967-69 CCH Fed. 
Sec. L. Rep. 492,347 (S.D.N.¥. 1969); State of West Virginia v. 
Chas. Pfizer & Co., 314 F.Supp. at 741; Levin v. Mississippi 
River Corp., 59. F.R.D. 35%, 361 (S.D.N.¥. 1973); Feder v. 


rrington, 58 *.R.D. 471, 174-75 (8.0.02. 1973). 


bargaining by counsel. In that bargaining, plaintiffs were 
represented by highly qualified counsel with broad experience in 


|jthe representation of plaintiffs in private antitrust damage 


The instant settlement was arrived at after good faith 


actions, including numerous an sitrust class actions. The figu:e 
of $7,500,000 was the highest figure counsel for Emhart was 
willing to pay, and counsel for plaintiffs had rejected all 
figures of lesser amount. Plaintiffs' counsel determined that, 
rather than undergoing years of protracted litigation, with the 
possibility of losing all, it was in the best interests of the 


classes to settle with one defendant now for a very substantial 
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* he basis of the calculations is set forth in plaintiffs’ 
“Memorandum In Support Of Settlement With Emhart Corpora- 
tion,” dated May 15, 1976, at 10, and will not be repeated 
here. 


sui to be distributed to all class members. We believe that 


\| juagment was correct. 


The almost universal practice of the antitrust bar is 
to settle treble damage claims on the basis of single damages. 


This practice has been both recognized and approved in this 


Circuit. Its rationale is discussed in City cf Detroit v. 


Grinnell Corp., supra: 


The vast majority of courts which have 
approved settlements in this type of case, 
even though they may not have explicitly 
addressed the issue, have given their 
approval to settlements which are tradi- 
tionally based on an estimate of single 
damages only.... To require treble 

damages to be considered as part of the 
computation of the base liability figure 
would force defendants automatically to 
concede guilt at the outset of negotiations. 
Such a concession would upset the delicate 
settlement balance by giving too great an 
advantage that is not required by the anti- 
trust laws and one which might well hinder 
the highlv favored practice of settlement. 
(495 F.2d at 458-459.) 


In evaluating the fairness of the terms of the 
settlement agreement, it is of considerable significance 
that all counsel for all plaintiffs have approved the settle- 
ment. In the first place, they are intimately familiar with 
the case, having expended an extraordinary amount of time 
and effort on these cases over the last several years. 
Moreover, Co-Liaison Counsel for plaintiffs and their firms 
have probably had as much experience in treble damage anti- 


trust litigation as any lawyers in the country, and the 


. 


a) 


ttorneys General of the individual plaintiff states have 


ast experience in such cases. Acceptance--without excep~ 


| ‘on--by such experienced and eminent counsel is entitled to 


great weight and is strong evidence that the settlement is 


fair, adequate and reasonable.* 


Equally persuasive is the fact that relatively few 

embers of the class in relation to the number who received 
notice of the proposed settlement have opted out. Of 17,729 
individual notices sent to memkers of the motel, hotel, office 
jouilding and apartment buildinc class and all those who received 

otice by publicaticn, onlv 177 or approximately 1% of the class 
have elected to be excluded from the class.** In the public 
lentities class, onty 447 class members of the approximately 
20,000 notified have elected to be so excluded.*** Remaining in 


the classes and not objecting to the settlement are a numoce of 


In weighing "the likelihood of recovery in the action against 
the benefits of the compromise," Haudek, supra, at 793, “the 
judgment of counsel to plaintiffs (the class representatives) 
must be considered as we:l as the extent of support from 
interested parties and the presence or absence of good faith 
bargaining." State of West Virginia v. Chas. Peizer & Co., 
314 F. Supp. 710, %41. Accord, Fielding v. Allen, 99 

F.Supp. 137, 144 (8.D.N.¥Y. 1951); City of Detroit v. Grinnell 
Corp., supra, at 462 (2d Cir. 1974): “The favorable receipt 

of the settlement offer at the hands of both plaintiffs and 
the individual attorneys who had little or nothing to do 

with the negotiation of the settlement is strong evidence 
that the District Court noc only failed to abuse its discre- 
tion in approving the settlement but fulfilled its obliga- 
tion in exemplary fashi- ' and Philadelphia Housing Auth. 

v. American Radiator « Standard Sanitary Corp., 322 F. Supp. 
634, 838 (B-D. Pa. 1° i) (Approval of settlement by over- 
whelming majority of aintiffs' counsel is factor to be 
considered.). 


"affidavit Re: Exclusions From Private-Builders' Class 
Action", dated May 14, 1976. 


"Lists of Class Members That Have Requested Exclusion From 
The Class Action On Behalf Of Public Entities", dated 
May 13, 1976. 
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large, publicly-held corporations and numerous state € ° *is R 


Without Merit. 


{ 

which are well able to protect themselves. This, to my. ¥ 

suggests a finding that the proposed se*.tlement should be ap- 

proved.* : 

H. The Few Objections To Settlement Are , 

| It is remarkable that, to the best of Emhart's knowledg * 

only two sets of sounsel have come forward to lodge objections 

to the settlement. . 
Gulf Oil Corporation, tl2 first objector, is concerned 

lenat the settlement agreement is "tuo broad and not specific 

enough." ‘ais general criticisin and the specific problems 

related to it cited by Gulf seem to reflect Gulf's admitted 

‘unfamiliarity with thes: proceedings. Many of the problems it 

cites deal with the identification of class members and distr*>u- 

tion of settlement funds. However, assuming arguendo that such. 

eptedtions have any merit at all, they are not appropriately 

raised at this time. The settlement agreement clearly states 

[that distribution of the settleme:c< fund w .1 be based upon 

plans cf distribution submitted by class representatives, as 


modified and approved by the Cour+ and subsequent proceedings. 


See City cf Detroit v. Grinnell, supra, at 462: “The 
TS ——— 4 % 
proposed compromise 1s Supported by a very high percentage 
of all the plaintiffs to which it was offered. 

kak 
The strong support for the proposed compromise is a factor 


of great weight." 


Gulf also apparently objects to the size of the 
settlement fund and its division between the public and private 
classes. However, Gulf presents no reasons for its objections, 
nor does it attempt to demonstrate that either the size of the 


fund or its allocation is inadequate. 


The second objection, filed by Attorneys Seymour and 
Tydings apparently 7n pehalf of certain real estate owners, does 
not challenge the amount of the settlement as unfair, unreasonable, 
or inadequate. Rather, their concern appears mainly to te the 
allocation of funds between the public and private classes.* 
Relying on general construction statistics, they assert that the 
private plaintiffs should receive a greater share of the settle- 


ment. 


The allocation between public and private class 
emBers was derived from records of Emhart Corporation.** 
hese records were made and kept in the reguiar and ordinary 
course of Emhart's business; they were contemporaneous documents, 
repared before this litigation was instituted. Therefore, 
they are Emhart's best contemperaneous source of information 
for tracing its contract hardware to types of end users and are 
the most logical means to determine the allecation between 


| ublic and private classes. 


Ne SL cane 


They also question the use of a four-year sales period as 
the basis of the settlement fund. However, as discussed 
in section III.G, supra, such a period is appropriate in 
antitrust settlements. 


See plaintiffs' "Memorandum In Support of Settlement With 
Emhart Corporation", dated May 15, 1976, at 11-13 and 
Schedule "A". 


The construction statistics advanced by attorneys 
Seymour and Tydings do not relate specifically to contract 
hardware, but rather to such general categories as housing 
jstarts and new censtruction by dollar value. Like statistics 
were available to Emhart, yet it found them insufficient as a 
means of tracing its products to end users and undertook the 


additional effort and expense to construct the specific figures. 


These now form the basis of the allocation between public and 


private classes. 


It is interesting to note that the non-settling 
\defendants retained Price Waterhouse & Co. to conduct a study, 
inter alia, of the types of jobs reflected in the records of 
contract hardware distributors which were discovered in this 
litigation. The Price Waterhouse analysis of 3,500 individual 
jobs reflects that hotel, motel, apartment and office building 
|Jobs (which comprise the private classes) account for 10.23 
percent of the jobs, while those jobs within the public classes 
comprise 50.57 percent of the jobs. A copy of page E-3 of 
Dykeman Exhibit 1, which summarizes the study, is attached 


hereto as Exhibit A.* 


While any plan of allocation is unlikely to be mathema- 
tically exact to the last decimal point, it is submitted that 


the proposed plan, based as it is on specific contemporaneous 


Dykeman Exhibit 1 had not been prepared at the time of 
the settlement agreement. 


fos 


business records of Emhart, and buttressed by a specific analysis 
of 3,500 actual jobs, is reasonable and supported by the best 

and most relevant economic data available. Indeed, reliance on 
general data, as suggested by Attorneys Seymour and Tydings, 
without reference to actual sales data and without reference to 
the exact composition of the private class would leave the plan 
of allocation subject to criticism for ignoring the specific data 


available. 


The plan of allocation has be n approved by all 
representative counsel, is based on the mos* relevant economic 
data available, and is reasonable. Accordingly, it should be 


approved. 
IV. CONCLUSION 


This Circuit was emphatic in stating, in City of Detroit v. 


Grinnell Corp., supra: 


It cannot be overemphasized that 

neither the trial court in approving 

the settlement nor this Court in reviewing 
that approval have the right or the duty 
to reach any ultimate conclusions on the 
issues cf fact and law which underlie 

the merits of the dispute. It is well 
settled that in the judicial considera- 
tion of proposed settlements, ‘the {trial] 
judge does not try out or attempt to 
decide the merits of the controversy,' 
West Virginia v. Chas. Pfizer & Co., 
supra, 314 F. Supp., at 741, and the 
appellate court ‘need not and should 

not reach any dispositive conclusions 

on the admittedly unsettled legal issues 

| 2. 6) West Virginia v. Chas. Prizer 

& Co., supra, 440 F.2d at 1085-108-. 

(495 F.2d at 456.) 


The proposed settlement is the result of arms-length, good 
faith bargaining by counsel experienced in antitrust litigations. 
It was made after extensive pre-trial discovery from defendants, 
and reflects a reasonable compromise* based on the competing 
claims, uncertain result of the liability trial, unsettled ques- 
tions of law, the uncertainty as to damages, and the certainty of 
delay.** The settlement assures plaintiffs of a substantial 
recovery regardless o% the outcome of the liability trial or 

the resolution of unsettled questions of law and claims as to 


Hy 


iitamages, and allows Emhart to put an end to extremely costly 


|e» lburdensome litigation. It is supported by all counsel for 
| 


jpiaintiffs who are intimately familiar with the litigation and 
who have vast experience in such cases, and by almost all class 
members. From the point of view of the clas members, the 


i 
| settlement is fair, reasonable and even gene: sus. The settle- 


i| 
ment, therefore, should be approved. 


Respectfully submitted, 


EMHART CORPORATION 


res 9. ee 
Of Counsel: POLED page tiie 
Ralph C. Dixon ichard M. Reynolcs 
Richard M. Reynolds Day, Berry & Howard 
Howard P. James One Constitution Plaza 
Hartforé, Connecticut 06103 
| (203) 278-1330 


i ",..in any case there is a range of reasonableness with 
respect to a settlement - a range which recognizes the 
uncertainties of law and fact in any particular case and 
the concomitant risks and costs necessarily inherent in 
taking anv litigation to completion - and the judge will 
not be reversed if the appellate court concludes that the 
settlement lies within that range." Newman v. Stein, supra, 
at 693. 


See Judge Friendlys's comment in Newman v. Stein, supra, 


ai 698: “When ali these dubieties are considered in 
combination, 7s they must be...." *% 
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EXHIBIT A 
MASTER KEY CASE STATIS 


Tre 
bwew 
Ce Rede hoe ted he ee ee Oe a) 
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DESCRIPTION OF STATISTIC NUMBER PERCENT OF TOTAL 


SOE TFeTs TOT TF STF AFTFETZH Be weneOwe Sw wreweenewn SPeSVFewt SEU Bewoewaersae 


PRIVATE HOSPITAL 64 1,83 
PRIVATE SCHOOL : 78 2.23 
PRIVATE COLLEGE 95 2,71 
PRIVATE HOUSING = APT ye Me Set 1,77 


we 


a 
7 
& 

: a 
g 
gE 

HOTEL, MOTEL ee 0,37 
B PRIVATE*OTHER 

OFFICE BUSLDING 

GEN, FALTORY 

PUBLIC HOSPITiL 


PUBLIC SCHOOL 


PUBLIC HOUSING 
MUNICIPAL BUILDING 
COUNTY BUILDING 
"STATE BUILDING 
QUASI*GUVERNMENT AGENCY 
PUBLIC OTHER 
FEDERAL BUILOING 
UNKNOnN oe 586 $1,903 


DATA NOT AVAILABLE 0,20 


100,00 


i 4 
i PUBLIC COLLEGE 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: MASTER KEY 
M.D.L. DOCKET NO. 45 
ANTITRUST LITIGATION 


NOTICE OF APPEARANCE 
AND INTENTION TO APPEAR 


Each of the parties listed on the attached Exhibit * 


. ee 


is a member of the private builder-owner class, as described i 


the Notice of Class Action and Partial Settlement With Respect 


to Litigation Involving Finish Ha~dware, which class was certi- 
fied on May 27, 1975 by the Court pursuant to Rule 23 of the 
Federal Rules of Civil Procedure. 

The undersigned counsel here'y notify the Court that 
they have been retained by the parties listed on the attacned 


Exhibit "A" to represent their interests in the above-captione 


Litigation. 

The undersigned counsel also hereby notify the Court 
that they intend to appear at the hearing set to consider the @ 
fairness and adequacy of the proposed settlement in the abcove- 
captioned litigation, as described in the Notice of Class a 
and Partial Settlement with Respect to Litigation Involving 
Finish Hardware, which hearing is scheduled for Wednesday, 

June 2, 1976, before the Honorable M. Joseph Blumenfeld, United 
States District Judge for the District of Connecticut, at 10:0 : 
o'clock a.m., in the North Courtroom of the United States Court- | 


house, 450 Main Street, Yartford, Connecticut. 


aes rer 
/ 
a 
aa «ook 


ARENT, FOX, KINTNER, PLOTKIN & K 
1815 H Street, N. W. 

Washington, D. C. 20006 
202/857-6043 


a emenenecee seen ana at + 


o 


Private Builder-Owners on Behalf of Whom Arent, 


Plotkin, & Kahn is entering an appearance. 


Ballston Centre Tower # 2 Limited 


Partnership Bethesda, Maryland 


Ballston Centre Tower # 3 Limited 


Partnership Bethesda, Maryland 


The 1730 Penn Associates Bethesda, Maryland 
The 1747 Penn Associates Bethesda, Mazrylandc 
The 2025 M Street Associates Bethesda, Maryland 
The Shapiro-Rome Joint Venture Bethesda, Maryland 
Rockwood Development Company Bethesda, Maryland 
Parklawn Limited Partnership Washington, D. C. 
Marriott Corporation Washington, D. C. 
Rodman-Margulies Joint Venture Washington, D. C. 
Kraft - Rodman Joint Venture Washington, D. C. 
Dayton Beach Park No. 1 Corpora- 

tion New York, New York 
210 Associates New York, New York 
‘L & M Joint Venture Arlington, Virginia 
Essex Joint Venture Washington, D. C. 
4000 Massachus2tts Avenue Joint 

Venture Washincton, 
Riddell Joint Venture Washington, 
1776 K Street Limited Partnership Washington, 
1919 M Street Limited Partnership Washington, 
1000 Connecticut Avenue Joint 

Venture Washington, 


1700 K Street Joint Venture Washington, 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: MASTER KEY ) 
) M.D.L. DOCKET NO. 
ANTITRUST LITIGATION) . 


District of Columbia : 
AFFIDAVIT 


SAMUEL H. SEYMOUR, being first duly sworn, deposes 
and says: 

Ls The law f.rms of Law Offices of Samuel H. 
Seymour and Danzansky, Dickey, Tydings, Quint & Gordon of 


Washington, D.C. have been retained by over 220 members of 


the private puilder-owner class, certified by this Court 


under Rule 23 of the Federal Rules of Civil F sccedure, to 
represent their interests in the Master Key Litigation. 

2. Notices of appearance on bchalf of these 
clients and intention to appear at the hearing }.2id by this 
Court to consider the fairness and adeguacy of the proposed 
settlement with defendant Emhart coveesaklen were timely 
filed in accordance with the provisions set forth in the 
class action notice. 

a. My firm has u.dercaken an examination of con- 
struction industry statistics compiled by the Bureau of the 
Census of the United States Department of Commerce and the 
Research Division, Department of Buildings cf the Housing 
and Development Administration of New York City to evaluate 
the proposed plan of allocating the Emhart settlement fund 
on the basis of 80% of the fund to the public entity classes 
and 20% of the fund to the private builder-owner class. 

4. The following publications and data were 
examined: Construction Reports - Series C30-74S, Value of 


New Construction Put in Place: 1947-1974 (U.S. Bur. of the 
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Census, Dec. 1975); Construction Review, vol. 22 no. is 
Jan./Feb. 1976, (U.S. Dept. of Commerce, Bur. of Domestic 
Commerce); computer printouts of public and private housing 
starts (1959-1976) provided by the Construction Statistics 
Division of the Bureau of the Census; estimated cost of new 
buildings completed in New York City for each of the years 
1950 through 1975 compiled by the Department of Buildings 
of the Housing and Development Administration of New York City. 
5. he following classifications of private con- 
struction established by the Bureau of Census were utilized 
as the source material (see Construction Reports at 139-40): 
a. Residentiel, new hous'ng units, 2 or 


more unit structures. This classification includes apart- 


ments, apartment hotels and condominiums, but excludes resi- 


dential units in buildings which are primarily nonresidential 
ana those included in the nonhousekeeping residential category. 

b. Nonhousekeeping Residential. This classi- 
fication includes hotels (other than apartment hotels), mote .s, 
dormitories, fraternity and sorority houses, nurses' homes 
and similar facilities. 

c. ffice buildings. This classification 
includes office buildings and professional buildings used 
primarily for office space. 

6. The following classifications of state and 
local public construction established by the Bureau of Census 
were utilized as the source material (see Construction Reports 
at 141): 

Housing and Redevelopment 
Educational 
Hospital 


Other State and Local Buildings 


7. The statistical data compiled for the value 
of new construction put in place in the United States for 
each of the above classifications was examined for a period 
of years. The value of new construction put in place is a 
measure of the value of construction during the period and 
includes cost of materials used in the construction. 

8. For example, in the year 1968 the following 
figures for value of new construction put in place with 
respect to the above classifications were obtained from 
Tables A-1 and A-3 of the Construction Review and Tab-es l, 
3 and 7 of the Construction Reports, referred to in para- 
graph 4 above 

Private construction 

Residential, 2 or more units: $7,203, 000,000 

(Apartment buildings) 

Nonhousekeeping residential: $1,238,000,000 

(Hotels, motels) 


Office buildings: $3,027,000,000* 
$11,468,000,000 


*Prior to 1972 the Census Bureau inciuded Office and other 
commercial buildings together. Since 1972, separate sta~ 
tistics for office buildings alone have been maintained. 
The 1968 figure for office buildings was ebtained by multi- 
plying the total reported for office and other commercial 
buildings by .39, which is the ra*io of office buildings to 
office and other commercial buildings in each of the years 
1972-75. 


Public construction (state and locai) 
Housing and redevelopment: $686,000,000 
Educational buildings: 6,047,000,000 
Hospital buildings: 629,000,000 


Other state and local 
buildings: 


we A comparison of these figures shows that 
54.7% of the total is in the private sector and 45.3% is in 
the public sector. 

10. Similar analyses were performed for the years 
1965-68 and another four-year period 1972-75. For the years 
1965-68, the ratio between the value of construction put in 


“ she 
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place in the private sector categories and the public sector 
categories and the public sector categories was estimated to 
be approximately 55% to 45%. For the years 1972-75, the 
value of construction put in place for each of the afore- 
mentioned categories was 4s follows: 
Private Construction 
Residential, 2 or more units: $56,512,000,000 
(Apartment buildings) 
Nonhousekeeping residential: 22,355,000,000 


(Hotels, motels) 
Office buildings: 


Public Construction (state and local) 


Housing and redevelopment: $31,140,000,000 
Educational buildings: 26,681,000,000 
Hospital buildings: 3,888,000,000 

Other state and local 
buildings: 15,367,000,000 
$49,367,000,000 


Thus, for the years 1972-75 the ratio of private to public 


construction was 63.5% for the private sector and 36.5% 


for the public sector. 


11. A similar percentage relationship between the 
private and public sectors was indicated by the statistics 
com ‘led by the Department of Buildings of the Housing and 
Development Administration of New York City based on the 
estimated cost of new buildings completed in New York City 
for each of the years 1950-1975. 

12. We were to unable to uncover any statistics 
indicating the cost of contract hardware used in the construc- 


tion of buildings in either the private or public sectors. 


Zs 


Cotter * oe yaa ad 
Samuel H. Seymour / 


Subscribed to and sworn before 
me this /keAday eae 1976. 


Drtaheamel ose LL if Oe a 
"aaa Public es 
My commission expires Bf To, Jf?: ‘ 
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UNITED STATES DISTRICT COUR? 
DISTRICT OF CONNECTICUT 


IN RE: MASTER KEY ) 
) M.D.L. DOCKET NO. 45 
ANTITRUST LITIGATION) 


MEMORANDUM OF CERTAIN MEMBERS OF THE 

PRIVATE BUILDEROWNER CLASS CONCERNING 
THE PROPOSED CLASS ACTION SETTLEMENT 
WITH DEFENDANT EMHAR% CORPORATION. 


Pursuant to the Notice of Class Acticn and Partial 


Settlement With respect to Litigation Involving Finish Hardware, , 


eo 


the firms of Law Offices of Samuel H. Seymour and Danzansky, 
‘Dickey, Tydings, Quint & Gordon have jointly filed notices of 
appearance and intention to appear on behalf of some 220 
‘lients, who are members of the private builder-owner class 
certified by the Court under Rule 23 of the Federal Rules of 


* 
Civil Procedure. 


This mer orendum sets forth the preliminary comueents 


of these class me -s concerning the fairness and adequacy 
of the proposed settlement with sfendant Emhart Corporation 
and the proposed plan of allocation of the settlement fund 
bets: en the classes of public entiti:s and the private 
builder-owner class. 

In evaluating the sed Emhart settlement 
agreement on behali len ye are cognizant of 
the criteria established in City of Detroit v. Grinnell 


Corp 


st) onal 


495 ©.2@ 448 (2d Cir. 1974) and West Virginia v. 
Chas. Pfizer & Co., 440 F.2d 1079 (2a Cir. 1971), as well 


as the recommendations contained in the Manual for 


ae ee me em tl LOA 


ard The Seymour and Danzansky firms are co-counsel for the 
representatives of similar classes of private builder- 
owners in the construction industry that were certified 
ry Judge Zirpoli in the Gypsum Cases and Judge Cassibry 
in tne Plywood Antitrust Litigation. : 


Complex Lit: ation Part 1, $1.46 (rev. ed. 1973), for deter- 
mining the fairness and adequacy of a class action settlement. 
It is, or course, particularly G@ifficult to comment on a4 
proposed settlement without having the benefit of the vicws 

of counsel for the class representatives and the settling 
defende ‘t concerning the fairness and adequacy of the settle- 
ment. We therefore reserve the right to file, in advance of 
the June 2, 1976, hearing date, a supplemental memorandum 
containing our comments with respect to the reasons in support 
of the settlement advanced by the settling parties ari other 
matters raised in connection with the Court's consideration 

of the settle u.ent. 


I. FAIRNESS AND ADEQU! 
OF THE EMHART SETTLE™ 


man * 


ment ana nave 
representatives requesting certain info nati ing 
the settlement and the proposed plan of alloc 
the classes. On the basis of our examination of the agree- 
ment and the information provi 
several questions have arisen 
to the approval of the settlement by 
our clients to properly evaluate and 

yhether the settlement is 

A. 

ant Emhart Corporation will pay $7.92 
final settlement of any and all claims that plaintiffs and 


class members have é¢ sd or might assert agains 


concerning any purchase to date of contract hardware. it 


is alleged in the complaints that doeféndants have violated 


ithe federal antitrust laws since 1950. 
nowever, from conversations with counsel for 


sentatives, that the amount of the setticment 


Emhart's sales of contract hardware for t sur-year period 
1965-68. Thus, the following questions are relevant to 
an evaluation of our clients' interests in the settlement: 


Tue Why was a four-yeé - _eriod selected for 


the basis upon which to negotiate the settlement? 


2. Why were the years 1965-68 selected? 

3. Neither the notice of the proposed class 
action settlement nr the settlement agreement itself contain 
any reference to who will be eligible to participate in the 
settlement. Are oniy plaintiffs and class members who pur- 
chased, directly or indirectly, contract hardware during 
1965-68 eligibie to participate in the settlenent? Will 
class members who purchased, directly or indirectly, contract 
hardware prior to 1965 participate in the settlement and, if 
so, will they participate on the same basis as all other 
members of their class? Will class members who purchased, 
directly or indirectiy, contract hardware from 1969 to the 
date of the settlement agreement participate in the settlement 
and, if so, will they participate on the same basis as ail 
other members of their class? 

B. According to the aefinitions in the class 
notice, membership in the governmental classes is limited to 
those states and public entities "that built structures 
having m ‘ oon systems with contract hardware manufactured 
by any of the defendants;" and membership in t > rivate 
builder-owner class is limited to those private persons and 


account or had built for them, 


and apertime! 
hardware manufactured by 


fauntanec 
aMmaadics. 


2: Assuming that the building or structure 
upon which a piairtiff ox class member bases its claim has a 
master key system, will the claim be allowed to participate 
in the settlement if the contract hardware was manufactured 
by someone cther than one of the defendants in this litiga- 
tion? If not, on what ground will these claims be excluded? 

2. If with respect to a particular claim 
a plaintiff or class member is able to establish the amount 
of its purchases of contract hardware but is unable to 


establish that the purchases were from any of the defendants 


-in this litigation, will the claim be allowed to participate 


in the settlement? If not, on what ground will these claims 
be excluded? 

3. Will claims involving purchases of 
contract hardware for buildings co structures that do not 
have mastex key systems be allowed to participate in the 
settlement? Will such ciaims be allowed to participate 
in the settlement if the claimant can establish tnat the 
contract hardware was manufactured by one of the defendants: 
in ‘he litigation? If not, on what ground will these claims 


be excluded? 


4. Does the generic phrase "apartment buildings 


having master key systems .. .- snclude both condominium 
apartment buildings and co-operative apartment buildings? 
not, on what basis are they excluded? 


az. 


ment fund shall be 


to plaintiffs and class members in those actions brought on 
behalf of public entities, and 20% of the fund to plaintiffs 
and class members in those actions brought on behalf of 
private entities. On the basis of the information furnished 
us by class counsel, and our own independent study, we must, 
at this time, object to the proposed allocation on the ground 
that it appears to be manifestly unfair and inadequate to the 
private builder-owner place. Additionally, we contend that 
any plan for allocation of the fund among the classes certified 
by the Court is premature at this time. 

A. THE APPARENT UNFAIRNESS AND INADEQUACY 


OF THE ALLOCATION PLAN TO PRIVATE 
3UILDEROWNERS. 


RN 


Neither the class action notice nor the settlement 
agreement indicates the basis upon which the proposed 80-20 
plan of allocation between the public entity and private 
classes was determined. Indeed, there appears. to be no 
reason for distinguishing between the members of the classes 
with respect to their participation in the settlement. The 
members of the public entity and private classes are in the 
same position in the line of distr’ bution from the manufac- 
turers. That is, both public entities and private builder- 
owners are end-users of the alleged price-fixed product. 
Thus, any recovery from tre settlement fund should be shared 
in proportion to their respective claims in the litication, 
and not in accordance with some arbitrary plan of allocation 
established at this time. 

As a resuit of conversations and cor 
with counsel 


the croposed plan cf allocation is based on se 


oe i 
, 


ant Emhart's analyses of its contract hardware sales to the 
private and public sectors over the period from 1965-68. 
This, nowever, is the least logical of the alternative bases 


of allocating the fund among the classes. 


Emhart's Sales Analyses are Irrelevant 
In Determining The Appropriate Alloca- 
tion Of The Fund Ar-1g The Classes 


The claims of plaintiffs and class members that 
will be extinguished and forever lost if the Emhart settle- 
ment is approved by the Court include all antitrust claims 
involving any purchase to date, whether direct or indirect, 
of contract hardware, which any and all plaintiffs and class 
members have asserted or might assert against emhart Corpor 
ation. [Settlement Agreement {1 pel, YB p.5] the claims 
against Emhart, however, are not limited to Emhart's sales;- 
rather, Emhart has been sued for all damages resulting from 
the conspiracy to violate the antitrust laws as alleged in 


the complaints. 


The law is well settled that a private antitrust 


action is an action in tort, Northwestern O11 Co. Vv. Socony- 
Vacuum Oil Cc 138 F.24 967 (7th Cir. 1943), cert. denied 
321 U.S. 792 (1944), and that therefore defendan 

liable, jointly and several.y, for damages resulting from its 
sales as well as the saies of the other defendants in the 


1G 


litigation. Chattancoga Foundry Works v. City of Atlanta, 


.S. 390 (1960); Twentieth Century Fox Film Corp. v. Goldwyn, 


Genieé, 379 U.S. 880 (1964); 


Co., 357 F.Supp. 832 (N.D. 


Cal. 1973); Wainwright v. Kraftco Corp., 58 ..R.D. 9 {N.D. 
Ga. 1973); State of Washington v.- _American Pipe & Cor “struction Co. CO.; 


280 F. Supp. 802 (W.D. Wash. 1968). Thus, the claims that 
Emhart is settling are not limitcd to claiins for damages 
based on its sales to plaintiffs and class members, and the 
distribution of those sales between the public and pr ivate 
sectors is therefore of little relevance in devising a alan 


of allocation of the settlement fund among the classes. 


Zs Available Industry Statistics Indicate 


That The Proposed Plan of Allocation 5 


Is Totally Inadequate en 


In 1 sponse to our inquiries, the sole justifica- 
tion provided by class counsel for the proposed 80-20 plan of 
allocation was summaries of Emha:t's analyses of its sales of 
contract hardware to the public and private sectors for a. 
limited four-y2ar period. This would seem to indicate that 
class counsel has not considered readily available industry 
statistics which produce a snarply different result. 

For example, statistics compiled by the Census 
Bureau concerning the value of new construction put in place 
(1947-1974), and computer print-outs concerning public and 
private housing starts (1959-76), reveal that for a typical 
four-year period, 1972-75, the value of construction put in 
place for apartment and office buildings, hotels and motels 
was approximately $86,032,000,000; and that the value 
of construction put in place for public hovsing and rede- 
velopment, educational and hospital bu-ldings and other 
public buildings was approximately $49,367,000,000. A 
plan of allocation based on these statistics woulc indicate 
that 63.5% of the settlement fund should be allocated to 
the private builder-owner class and 36.5% of the fund to 


,the public entity classe”. 


Similarly, an analys-s of statistics showing the 
estimated cost of new buildings completed in New York City 
for each of the yeers 1950 through 1975 indicates that a 
proper allocation of the settlement bet+cen ° public and 
private classes is closer to 30-70 tha: it e 
proposed 80-20. 


The wide discrepancy between the industry 


statistics and the 80-20 split, endorsed by tr? parties in 


the settlement agreement is a prima facie indi ation of the 
unreasonable 1ess and inadequacy of the proposed plan of allo- 
cation. Since the members of the classes are situated in the 
same position in the line of Cistribution from the settling 
defendant, ‘any allocation -.e settlement between the 
classes must be reflective > the economic realities of 
the industry. 
f+omn the foregoing comments that the 

most equitable method oO) aiic .ing the settiement bet: 
the public and private cias:.s is either to base a 
plan of allocation on avait industry statistics or 
to await the filing of prooss of slaims by tie respective 
members of tic classes and allccate the settler 
proportion to the amount of 

Mo ecver, even if 
Emhart's sales of contract hardware aS appro 
determining a plan of allocating the settlement £ 
very figures used to support the proposed 30-29 split appar- 


ently are inaccurete because sales of contract hardware by 


Emhart which should have been included as sales to the 


private builder-owner class have been excluded. For example, 


in figures provided to us by class counsel, the total sales 


cf contract hardware by Emhart in 1965, excluding sales to 
stock accounts, amounted to $22,187,765. Yet the summaries 
prepared by class counsel of Emhart's sales of contract 
hardware to the public and private sectors indicates a total 
of $16,315,428 for the year 1965. Thus, there is a difference 
of $5,827,337 between Emhart's total sales for 1965 and its 
purported sales in that year to the public and private 
-sectors combined. Similar discrepancies appear in the sales 
figures for the other years provided us by class counsel. It 
is believed that a substantial portion-of this difference is 
attributable to sales of contract hardware by Fmhart to 
wholesalers, who are not represented in this litigation. 
Members of the private builder-owner class, however, quite 
likely purchased contract hardware from’ wholesalers and were 
damaged as a result therevf because the wholesalers passed on 
to them the conspiratorialiy fixed overcharge. Thus, some 
additioril portion of the total sales must be allocated to 
the private class, which will indubitably affect the proposed 
plan of aliocation. 

B. IT IS PREMATURE FOR THE COURT TO 


APPROVE A PLAN OF ALLOCATION OF THE 
SETTLEMENT FUND AMONG THE CLASSE 


It is entirely proper for the Court to decide 
whether the settlement is fair and adequate under Rule 23(e), 
F.R. Civ. P., without passing on, at this time, a plan of 


allocation of the s ttlement fund amonca the classes. The 


ene bhi lk eee an: tent eae 


settling defendant has no conceivable interest in how the 
amount it has agreed to pay is allocated among the settling 
classes. Indeed, its paramount concern is that the settle- 
ment in principal be approved and that it be dismissed as a 
defendant in accordance with the terms and conditions of the 
agreement. 

Any plan of allocation of the settlement fund 
should be formulated by a committee of counsel and submitted 
to the Court for approval: and the private, bujlder-owners 


should be represented or that committee by counsel who have 


no possible conflict of interests with the public entity 


t 


classes. In this litigation the national governmental class 
and the private builder-c.ner class is represented by the 
same law firm. We do not mean to imply that there is any 
impropriety inherent in a single law firm representing two 
separate classes. But in light of 

raised by a substantial number of members of th? builder- 
owner class concerning the proposed plan of allocation of the 
settlement, which if approved by the Court would have a 
tremendous impact on the emount available for ultimate distri- 
bution to the class members, we think it is incumbent upon 
the Court to insure that the meibers of the private builder- 
owner class are not in any way disadvantaged by this dual 
representation. 

The interests of members of the Luilder-owner class 
can only be aiequately protected if a committee of counsel is 
established to devise plans of allocation ana distribution of 
the settlement fund and counsel who represent only builder- 

owners are placed on that committre, as well as the counsei 


for the designated class repres«ntatives. 


SAC 


Law Offices of 

SAMUEL H. SEYMOUR 

1225 Connecticut Ave., 

Washington, D.C. 20036 
(202) 452-1711 


DANZANSKY, DICKEY, 
QUINT & GORDON 


TYDINGS, 


1120 Connecticut Ave., N.W. 


Washington, D.C. 20036 


(202) 331-8700 


May 12, 1976 


Respectfully submitted, 


eae Mogg: ae 


timaet Hn. 


a ET Ee 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


CY 


IN RE: M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATIO: All Cases 


eet A A 


STATE OF ILLINOIS 


? 
) 
) 


COUNTY OF COOK 


FIDAVIT IN SUPPORT OF SETTLEMENT BETWEEN 
EMHART CORPORATION AND PUBLIC ENTITIES 

LEE A. FREEMAN, JR., being first duly sworn on 
oath, deposes and says: 

i I am co-liaison counsel for plaintiffs in the 
above-captioned litigation and special counsel for the 
States of Illinois, Indiana, Michigan, Minnesota, Wisconsin, 
Colorado, South Dakota and West Virginia, and the Common- 
wealths of Kentucky and Pennsylvania. 

2 This affidavit is filed in support of the 
settlement between Emhart Corporation and representative 
plaintiffs in the public class actions for $6,000,000, or 
80% of the total amount paid by Emhart Corporation to 
settie all pending cless actions on behalf of both public 
and private entities. 

a. On April 20, 1976, co-liaison counsel for 
plaintiffs examined Francis C. Dykeman, an accountant re~ 


tained by defendants Sargent & Company and Eaton Corporation 


to analyze sales of contract hardware. This deposition 
revealed the following facts: 
(a) Mr. Dykeman prepared a study of 3,500 
master key projects from the files of more than 90 
contract hardware distributors throughout the country. 
These projects were built in the years. 1953-1974, with 
approximately 80% of the jobs occurring between 1964- 
1973. The personnel working under Mr. Dykeman's di- 
rection identit .”* the type of building on which each 
master key syste vas installed. (Dykeman Dep. Exh. 2, 
pp. E-3 and E-19). 
(0) Mr. Dykeman's tabulation of “type of 
user’ showed the following relationship with respect to 
categories of buildings in public and private class 


actions: 


Public Private Number 


Public Hospital Private Housing - 
Apartment 

Public School Hotel, Motel 

Public College Office Building 

Public Housing 

Municipal Building 

County Building 

State Building 

Quasi-Governmental 

Agency 
Public - Other 


358 


PUBLIC PRIVATE 16.8% 


Data was not known or available for 393 jobs and master 
key systems were installed in 979 buildings that were 
not defined as class members in the pending litigation. 


(The computer tabulation is attached as Exhibit 1). 


Dykeman's study further shows that 
defendants’ master key systems were installed on 2,005 
buildings out of 2,134 buildings where the primary 
brand of hardware could be identified. Data was un-~ 
available or unknown for 1,346 jobs. (Dykeman Dep. Exh. 
2, O. BrG). 


Further the affiant sayeth not. 


Le Ue hava wl 


aN , wm ia 


ee eemeeeaemnm 


Subscribed and Sworn to before 


me this. 974i, day of May, 1976. 


HASTER KEY CASE STATISTICS 


OF ee OF Oe ee 8 oe 8s ee ee ee me ee oe ee ne Or ee 
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FEDERAL BUILDING . <4 lge 
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N THE 2D STATES DISTRICT COURT 
FOR THE vISTRICT OF CONNECTICUT 


? 
IN RE: , M.D.L. DOCKET NO. 
) 


MASTER “KEY ANTITRUST LITIGATION 


OI: 


All Cases 


STATE OF ILI TNOIS ) 
COUNTY OF C00 K ) 


AFFIDAVIT OF KAROL K. GIBBS 
WITH RESPECT TO EMHART SETTLEMENT 

KAROL K. GTRBS, being first duly sworn on oath, 
deposes and says that: 

i. I am employed by the fixm of Freeman, Rothe, 
Freeman & Salzman, which firm has acted as cv-liaisow coun- 
sel and counsel for the national and state-wide governmental 
classes involved in the above-entitled cause. I make this 
affidavit to set forth the basis for the tabulations at- 
tached to the Memorandum in Support of Settlement with the 
Emhart Corporation as Schedule A. 

y ae Under the direction of Lee A. Freeman, Jr., 
prepared an analysis of contract orders, by Dodge Project 
Classification, received by the Russwin and P. & F. Corbin 
Division of the Emhart Corporation for the years 1965: 12758. 

7 In this analysis, I employed sales reports 
which were contemporaneous ly prepared by the Emhart Corpo- 


ration. These are attached as Exhibits A-i The contract 


order figures were taken from the following exhibits: 


Russwin Corbin 
Exhibit A Exhibit 
Exhibit A Exhibit 
Exhibit C Exhibit 
Exhibit C Exhibit 
4, Similar analyses were prepared from Emhart 
Corporation's records for the period 1969-1970. These 
analyses are attached hereto as Exhibits 1 and 2. The 


contract order figures for those years were taken from the 


following exhibits: 
Russwin Corbin 


exhibit E Exhibit F 
Exhibit E Exhibit F 


Further the affiant sayeth not. 


A re elo 


Subscribed and Sworn to before 


me this 294 day of May, 1976. 


Maatheut , Zz. aA Z 
1, 4) Notary Public y) a 
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DODGE CONSTRUCTION CONTRACTS (THOUSANDS OF DOLLARS) 
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MASTER KEY ANTITRUST LITIGATION 


ANA’.YSIS OF SALES - PUBLIC v. PRIVATE 
EMHART CORPORATION 


1969 
Dodge Project Classification Contract Orders % Of Total 


PUBLIC 
Educational & Science $10,237,322 
Hospitals & Health 
Buildings 3,725,103 
Dormitories 430,389 
Public (Other) 1,025,949 


Total Public $15,418,763 


FRIVATE 
Office & Bank Buildings S$ 2,145,033. 
‘partments 934,6727° 
Hotels & Motels 1,246,059 


Total Private § 4,325,764 


& 


MASTER KEY ANTITRUST LITIGATION 


ANALYSIS OF SALES - PUBLIC v. PRIVATE 
EMHART CORPORATION 


1970 
Dodge Proje :t Classification Contract Orders % of Total 


PUBLIC 


Educaticnal & Science $ 8,889,478 
Hospitals & Health 

Buildings 3,396,223 
Dormitories 309,535 
Public (Other) 977,580 


ee Ln Dass 


Total Public $13,572,815 


PRIVATE 


Office & Bank Buildings $ 1,955,798 
Apartments 648 ,019 
Hotels & Motels 


1,295,064 


Total Private $ 3,898,881 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN RE: M.D.L. DOCKET NO. 
MASTER KEY ANTITRUST LITIGATION All Cases 


CLLR 


STATE OF ILLINOIS ) 
Ss: 
COUNTY OF C0 0 K ) 


AFFIDAVIT OF MAILING NOTICE OF PARTTAL SETTLEMENT 
(ILCO COKPORATION) 


LEE A. FREEMAN, JR., being first duly sworn on 
oath, deposes and says: 

Le I am co-liaison counsel for plaintiffs in the 
above-captioned litigation and special counsel for the 
States of Illinois, Indiana, Michigan, Minnesota, Wisconsin, 
Colorado, South Dakota and West Virginia, and the Common- 
wealths of Kentucky and Pennsylvania. 

Z. On June 15, 1976, I caused to be mailed, 
via first class, postage prepaid, 128 copies of a "Notice of 
Partial Settlement" (Ilco Corporation) to all counsel who 
have filed appearances on behalf of any plaintiff or class 
member and to all class members who have filed requests to 
be kept informed as to the status of these proceedings, as 
provided in this Court's Order of June 11, 1976. A copy of 
the Notice of Partial Settlement is attached as Exhibit "A" 
and the mailing lists used for giving notice are attached as 


Exhibic “B". 


a. To supplement mailed notices, I caused the 
Notice of Partial Settlement to be published in all regional 
editions of the Wall Street Journal on June 15, 1976, as re- 
quired by this Court. A copy of the publication is attached 


as Exhibit "C". 


Further the Affiant sayeth not. 


Subscribed and Sworn to before 


me this 23nd day of June, 1976. 


na 


we 
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UNITED STATES DI 
DISTRICT OF C 


™ = 

ay LE: 
vr wa 
AG NO. 


MASTER KEY aNTITRUST LITIGATION ) 
) 


ceeamninainaiiaaninnnatn LLL ——- 


NOTICE OF PARTIA 


nN TE 


You have previously been notified by Notice of March 29, 
1976, of these class actions. 


Pursuant to Rule 23(e) of the Federal Rules of Civil Proce- 
dure, you are hereby further notified of a proposed set 
agreement be-ween plaintiffs and defendant Ilco Corporation, which 
oo aacaey “Hill be presented to the Court for approval on June 26, 
976. 


Partial Settlement with Ilco Corporation 
Ileo Corporation, a defendant in this litigation, has sales 
which represent approximately five per cent (5%) of the total 
sales of contract hardware by all four defendants. 


Ilco Corporation has agreed to pay the 
Eighty-Five ™rousand Dollars ($85,000) in £1 
claims against it in this litigation, includ 


a gate amount 
n Tement of 
claims of 


plaintiffs, intervenors and class members. 
The settlement sum is to be paid as follows: 
(i) Twenty-Five Thousand Dollars ($25,000) has been 


deposited in an escrow account and is earning interest wh 
will be added to the settlement fund. 


tanh 
p a 9 


"OO 


wm. 
3 <* 


(ii) The remaining Sixty Thousand 
to be paid in twelve (12) monthly installm 
sand Dollars ($5,000) each, comnencing July 
drawn on a letter of credit to the First Nati 
Boston. 


td ov] OV 


The settlement funds will be used to defray comson litigation 
expenses incurred by plaintiffs. 


Ilco Corporation has presented to plaintiffs and to the Court 
facts evidencing that it is in extremely poor financial condition 
and that any judgment entered against it in this action would cause 
the Company to be placed into bankruptcy, rendering such judgment 
wholly uncollectible. Further, 1 s represented that it is 
closing its main plant in) Fitct ¢, Massachu and that it has 
ural ha 


terminated it, architect 
porary supplying of pl 
presented that it is 

from its parent company, 


: 


rt oa en 


corporation, and that as a matter cf le 
in this licigation could not be enforce 
tlement amount has no relation to Ilco' 
on its current financial condition. 


onableness of the amount of the settle- 
roval of the Covrt. 


As more fully set forth in the settlement agreem2nt, upon 
approval of the settler.ent by the Court, and such approval be- 
coming final, each plaintiff, intervenor and class member which 
has not elected to be excluded shall be deemed to have covenanted 
to refrain from proceeding against Ilco Corporation on any cla.a 
relating or pertaining to the subject matter of this litigation. 


YOU ARE HEREBY NOTIFIED: 


: Pursuant to Rule 23(e) of the Federal Rules of 
Civil Procedure, 4 hearing will be held before the Honor- 
able M. Joseph Blumenfeld, United States District Judge 
for the District of Connecticut ("the Court"), beginning 
on June 28, 1976, at 2:00 o'clock p.m., in the North Court- 
room of the United States Court House, 450 Main Street, 
Hartford, Connecticut. The purpose of the hearing is to 
determine whether the proposed ‘settlement of the pending 
class actions against Ilco Corporation is fair and adequate. 
If the settlement is approved, Ilco Corporation will le 
dismissed from these actions with prejudice; these actions 
will remain pending against the remaining uefendants, Eaton 
Corporation and Sargent & Company. Ilco's sales will re- 
main in the litigation as @ basis for liability of the re- 
maining defendants. 


yA Any: plaintiff, intervenor or member of the plain- 
tiff classes may appear and be heard, and, subject to rea~ 
sonable limitations by the Court, present evidence at the 
hearing set for Monday, June 28, 1976, to consider the fair- 
ness and adequacy of the proposed settlement with Ilco Cor- 
poration and the disbursement of the Settlement Fund 


i “ye Settlement Agreement with Ilco Corporation 
in this litigation (M.D.L. Docket No. 45) may be examined 
and copied at any time during regular office hours at the 
offices of the Clerk. 


in connection with this Notice should be mad 


H. Laddie Montague, aks Lee A. Freeman, Jr. 
Co-Liaison Counsel for Co-Liaison Counsel for 
Plaintiffs Plaintifis 
David Berger, P. A. Freeman, Rothe, Freeman 
1622 Locust Street & Salzman 
Philadelphia, Pa. 19103 One IBM Plaza - Suite 3200 
Chicago, Il. 60611 


Unit Sch. 


Tounty Dist. 6) 
Ill. 62692 


Robert L. Townsend 
Plymouth Township 

700 Belvoir Road 
Norristown, Pa. 19401 


D.S. MacTaggert, Supt. 
Ashwaubenon Public Schools 
2391 Ridge Road 

Green Bay, Wis. 54304 


D.A. Siegfried 
Business Msnager 
Elmprook Schools, Dt 
16945 W. North Avenue 
Brookfield, Wis. 53005 


Burnell 2 
Monroe Publi 


T.A. Kirby, asst. 

ery Public Schools 
P.O. Box 1991 
Montgomery, Ala. 


Aresbury Public Schools 
Amesbury, Mass. 01913 


E. Joseph Laliberte, Supt. 
3 


Raynham Public School 
Raynham, Mass. 02767 


Haverhill Mmicipal 
Hospital 

40 Buttormmods Avenue 

Havertill, Mass. 01830 


Worcester Eousin 
40 Belmont Stres 
Worcester, Mass. 


St. Joseph, %. 

Jack L. Atkinson, Esq. 

City of Lawtcn 

4th & "A" Avenv2 
/ 


Lavton, Oxla. 


3501 


W.W. Eledge, Col. 


Ariet atereat 
AcMINLstracor 


ae rf 
ae 
Jack Mari 


~ 


Maverick County Ho 
P.O. Box 1470 
Eagle Pass, Tex. 


John H. Lucas, Bs. Maer. 

s. Dist. 
Dorset Screet 

S. Burlington, Vermont 054 


S. Gorton Stewart, Div. Sud 

County School Eoard of 
Augusta County 

Staunton, Va. 24401 


James T. Martin, Esq. 
City of Portsmouth 
P.O. Box 820 
Portsmouth, Va. 23705 


Robt. H. Woodroof, Sint. 
Educational Services Cente 
3800 195th S.W. 

Lymrrvood, Wash. 


Thomas B. Lyda, Swor. 
Othello School Disc. 
800 S. Tenta Avenue 


Othello, Wash. 993454 


Wayne McMurtry, Director 


Facilities Pienning 
University of Colorado 
Pueblo, Colorado §1001 


Avonworth School District 


234 Dickson Avenue 
Pittsburgh, Pa. 25202 


Charles C. 
Dallas/Ft. 
P.O. Drawer DEW 
Dallas/Ft. 
Texas 75261 


Wells, Esq. 


H.L. Henry, —Esq- 
AT&T 
Washington, D.C. 


Francis Spina, Esq. 

City Hall 

66 Allen Sti 2et 
Pittsfield, Mass. 01201 


Myren A. Nelson, Asst. Supt. 


Rosemead School District 
3640 N. Rio Hondo Avenue 
Rosemead, Cal. 91770 


Richard E. Jones, Esq. 
City of Topeka 

215 East 7th Street 
Topeka, Kansas 66603 


Richard E. Jones, Esq. 

Housing Authority of the 
City” of Topeka 

215 East 7th Street 

Tepeka, Xensus 66603 


Stephon V. Linss, ESi. 
iowa af Shs totord 
47 GS, Vieswen Stree: 


Pasi ee Yous 17 3l4 


Worth Airport 


Worth Airport 


Robert E. Pease, Esq. 


New York St ~“e Energy 
Research & vev. Authority 
230 Park Avenue 


New Yor’s, N.Y. 10017 


Certrude Jefferson, Pres. 
Commmity School Board 13 
44 Court ay 


Brooklyn, N 11201 


Samiel S. Yasgur, Esq. 
Westchester County 

600 County Office Blug. 
148 Martine Avenve 

White Plains, N.Y. 10601 


Stanley G. Jackson, Clerk 
City School Dist. of Oswego 
233 West Utica Street 
Oswego, N.Y. 13126 


Jotm J. Munzel 
Village of Greenport, 
Town of Southhold 

548 Rognoke Avenus 
Riverhead, N.Y. i1901 


John F. Holden, Jr., Esq. 
Village of Scarscale 
Village Hall 


Scarsdale, N.Y. 10583 


Edward M. Taylor, Jr. 
City of Dayton 

Third & Ludlow Stre 
Mmicipal Bldg. - 6ti 
Dayton, Onio 


Jas. B. Cephas 
Interim Vice President 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: i 
MASTER KEY ANTITRUST LITIGATION : LD.L. DOCKET NO. 5 


NOTICE OF PARTIAL SETTLEXIENT 
You have previously dees notified by Notice of Slarch 29, 1975, of these clase actions. 


Pursuant to Rule tiie) of the Federal Rules of Civil Procedure. you are heredy 
further notilied of a orvoveed settiement auwteninent between piaineitls and defencaat 
lico Corporatiua, wmicd setiiement iil De presented to the Court tor approval on 
June 25, 1974. 


Partial Sectlement with Neo Corperatios 


fee Corporation. a defendant in this litigation. nas sales which represent approx: 
imately five per cent (3%) oftae *otal sales ot contract sardwirady ail four defenuants. 


tee Corpora ton has aareedto pay (he axeredate amount of Sighty-Five Thousand 
Dotlara ($25.yud) in final settlement of all clasms against tin this uogation, sacmuaicg 
the claims of piaintisfs, iotervenors aod class Members. 


‘The setuement sum isto de paid as follows: 


(1) Treacy: "ive Thousand Dollars ($75.090) Nas been deoc sited in an escrow account 
sodis earning saterest waicd orill be added 10 (ne settiement tuad 


(ii) The remasning Stary Thousead Dollars (360.000) ia to be paid in Tweive (12) 
monthly teatailments o¢ Five Thotisand Quuiass 74ac5. cummencing Juiy }. 1974, to be draws 
on a letter Gi credit :otne First Natodei Sana of Boston. 


Tre settiement funds will be used to defray common litigation expenses incurred 
by plaintiffs. « 


Ilew Cor oration thas presented to plainciff{s and to the Court facts avidenciag 
that it !sin extremely 900f {inanciai condition and thac any judgment entered against it 
ia this action would cause tne Comoany to de piaced into Dan uptcy, cenderiaw suca 
jud@mant waolly ua tectiDle. F ner ico has represented that it ia chasing 1f3 Main 
lantin Fitenours, ° cnasetts.and thatit has terminated itsarcnaitectura ardware 
usiness except ¢ temporary supplying of repiacement naris. Io awid.tion. 
has represented ¢ 3a wnuilyeuwiel sudsiuhiary separa:e and distinet fre 
parent company. U Security Systems, L 3 Can dian curporation, anit (nat as 4 
matter cf law, & judgment awainst fico in ins hitizat:on could aot be enforced against 
Unicean. The settlement amount has no relativo to (ico’s sales but is OAwed svieiy O1 tS 
current financial cancion, 


The fairness sad reasonabieness of tae amount of the settlement ts audject ta th 
approval of the Court. i 

As more fuily set orto in the settlement agreement, Upon approval of the settlement 
by the Court. 3a¢ sucnm approval Secoming ‘inal, «aca piainatt, intervenor, and ciass 
member whicn 148 2ot erected (0 9e exc.uded snail de ueemed tou Save covenantet tO 
re(rain from prace ling 124 nat ico Corporation on any claim relating of pertaining 
to the subject matter of tais utigatiod- 


YOU ARE HER EBY NOTIFIED: 


1. Pursuaat to Rule 273(9) of the Peder 
be held before (he Honors ve MU. Tosepa Blur azelc. Unit 
Diseriet of Conneciicut ("ine Caurs"). 32 ming ons a 
in the North Caurtroum of ine United Stares Court House 430 Maia 5 
Connecticut. The 9ur30s* pe the mearing 3 to Geter mile woietner the oroposed set".emen 
of rhe pending ciaga actiuns adasnst eo Corporation + te ape Adequate. [f t5e ~206 ement 
is approved. i.co Corser will Oe AisMmissest — theye actiona “vith pre udice, 
actions will remasd ng 14ainat t2¢ Tema petendants. & t rentuon aad 
Sarwent & Company Licn's saies will cemein in the itiwacton aaa vagis for liaoility of tne 
remaaning defendants. 

2 Any plaint(?, intervenor oF member of 122 piaantitt slasees may apoear and 5° 
heard, aad, suiec’ [4 reqsonacie limut uay ov The Cauet, present evitence at ide hearine 
get for Monday. June o% 12743 to conser one fairtess aad Aueyuacy Of toe proposed 
settiement with lico Corporauon and tne disoursement of tfe Seitiement Fund. 

3. The Settlement Aateement wita Ucn Curpvrrtion in this bf: extqua (M000, 
Doeket No, 45) may be gaamuiaed and copiad at any pm Ausra Pee AT nituce Poucs at ine 
offices of tne Cler<. 


All inquiries in connection with tnis Notice shuuid de made to ither of the inilowing: 
BH. Laddie Montague, Jr. Lee A. Freeman. Jr. 
Cu-Lisisun Counsel for Plainutts 
David Seraer, ? 


1é22 Lucust street 
Philadeipaia, PL 19193 


——_______—_______ ne 
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2 
MR. FREEMAN: Mr. Donelan was in a hurry to 
accomplish what he's trying to accomplish, so we 


will let him make his presentation. 


MR. DONELAN: It's very simple, your Honor. 


We have, over the last six or seven weeks, since 
we were last here - 1 forget the date, the last 
pre-trial conference where you really set it up 
and put the wheels in motion - we have been engage 
in some negotiations essentially to convince Mr. 
Freeman and his horde of admirerers or clients, 
depending on which, that he should let my people go 

We arrived at a figure. The figure as compar 
to Mr, Dixon's grand numbers is nothing - it's 
$85,000; $25,000 in a certified check which is 
right here and $60,000 in a letter of credit to be 
paid in twelve $5,000 installments - and t have 
this all in writing for your Honor - twelve $5,000 
installments drawn upon the First National Bank of 
Boston. 

We were discussing just now, prior to the con, 
ference here, Mr, Freeman's and Mx. Montague's ver 
legitimate, in my judgment, concerns that they be 
satisfied on behalf of all of their clients that 
this is a fair settlement under the circumstances. 


And I specifically don't address myself to the all 
bis 
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cation; that's their party, not mine. I have no 
interest in that. I'm talking about the amount 
only, from my client, 

THE COURT: Right. 


MR. DONELAN: I have supplied them, prior to 


this time, the annual statements of the Llco Pei 


ation and also the Unican Corporation, which is | 
the parent corporation. This is the Canadian Con- 
pany that bought Ilco in 1972. 

I have presented them with those certified 
statements from Peat, Marwick & Mitchell, at least 
4n an effort to convince them that my client 
couldn't pay any more than this and that pursuant 
of my client fu was a needless exercise, a4 
useless gesture, all the other cliches 
with it. 

We are down to now in Fitchburg, so that your 
Honor will know what's happening, €5 working em- 
ployees in the bargaining unit and enough employees 
to make n the management end. 

As the subject matter of this suit is 
concerned, architectural hardware, we have been 
out of that business some three years now aad are 
manufacturing only replacement parts 
which we now have. 


bis 
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The master key capability, the records of all 
the master keys around the country, and all that, 
is for sale, gentlemen, and subject to any lavs 
which might bear on it we would certainly enter- 
tain any offer. But we are trying actively to sel 
it right now. 

The company, and I would appreciate it {= < 
stays -- I'll risk the publication of your record, 


but ££ the rest of you let it stay with you as to 


your clients - the company right now, your Honor, 


is in serious jeopardy with the labor union. We 
have notified the labor union that we intend to 
shut down completely and that we axe prepared to 
bargain, es we are required to do under the lex, 
the terms and conditions of the shutdown. 

That, while not terribly dramatic, is a dif- 
ficult one when that I understand from my partner 
who is handling the labor thet the pension fund is 
deficient by pretty close to a hundred thousend 
dollars right now. And I don't know when we're 
going to get that or where we're going to get that. 

It's relevance is simply that I would expect 
the labor union to attempt to bring en injunction 
against the dissolution of any further Ilco aspects 


very shortly, or attempt to try to get 
bi7 
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in the Federal Court in Boston. And I've been on 
the alert now for ten days to go down and see if 
I can't defend against that, 

They haven't done it yet and maybe they won! 
I don't know, But that’s part of the picture. 


Back to the concerns of Mr. Montague and Mr, 


ot 


ct, 


Freeman. They say that in connection with enother 


one of their cases they've had a chance to meet 
with their co-counsel and representatives from 
around the country recently, and they have gotten 
some questicns as to are they 
Ilco out too easily and how do they justify Ilco 
i is Ilco's parent 
continues to 
Rocky Mount, North Cero’ a, 
Lleo and selling it. 

I also gave then e 
which I t “ - it 
the separate character of Unican as a corporation 
and Ileo as a corporation. | they sell to one 
enother end that Mr. Fish, who is n of the 
Board of both, is beyond dispute, that's the fac 


es mech 


> 


on 
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tremely difficult thing to trace liability through 
Llco to Unican. Therefore, I think they a-e justi 
fied in saying we will take what we can from the 
carcass of Ilco, such as it is, and pursue better 
and more productive areas. Ao’ that's really 


essentially it. 


They've asked me for further assurances, such 


es an affidavit from the president of Ilco, Mr, 

Fish, that Ilco and Unican are separate entities 
and are operating in that manner by him. And l 

have agreed to supply that. 

I have also agreed to supply an affidavit 
from the Secretary of Ilco, my partner, who has 
had possession of the minute books since 1967 say, 
whenever it was that we began - "“we,'' Bowditch, 
Gowetz and Lane - began to represent Ilco Corpora- 
tion, which would lay out, I think, for the protec- 
tion of settling counsel here the procession, I 
think is a fair word, of presidents and loss of 
executive officers and changes in ownership and 
policy. 

We have acquired between '6€ and '68 eight or 
nine small companies. We've sold every one of the 
that will possibly get us a nickel off, We've sol 


our foundry. We have all of the reel estate in 


big 


itchberg for sale now, along with most else at 
Fitchburg. The factories are for sale. 

So that's it. So I am asking this Court to 
assist wus in finding that this is a fair settlement 
as required by Rule 23, and asking 
Court might entertain the thought tha 
ment of process for the class members, the 
as required by Rule 23, perhaps be built 
Enhert settlement hearing on June 2nd 
necessity of another huge mailing and to avoid the 
necessity of-perhaps losing the letter of credit 

may not have 
omes ahead 
contingenc 
that's really why 


COURT: I know. This is, at present, 


MR. DONELAN: 
THe COURT: I can indicate, then, oré 


on the basis of a presentation of a motion in 


supported by a recital of the circumstences 


as you have outlined them to me here, that I would 


| 
| 


be, so far as the Court 
approve the settlement. 


So I would suppose 
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also be supported by an affidavit from Mr, Freeman, 
ox whoevar he has had investigate from their stand 
point what the financial condition of the company 
is and the possibility or responsibility on the 
part of the parent company in Canada. 

I guess he would have to do that anyway to 
sauisfy his co-counsel who always have great ideas 
as to what should be done. 

Mr. Montague? 

MR. MONTAGUE: Your Honor, the last thing 
which you mentiomwd, an affidavit from us, was 
r2elly what we were trying to avoid, Because we 
really don't feel that we have the financial ex- 
pertise to make a study of their financial position 

THE COURT: When I say from you, I don't mean 
that it has to be your affidavit; but someone that 
you have designated, either some accountant or so 
body else, to at least exercise that kind of care 
which, as lavyers for perties, ought to be exercis 
Somebody ought to check out to some degree the inf 
mation that is being provided by Mr. Donelan. 

MR. MONTAGUE: Could we ask to get a similar 


type of affidavit from Mr. Donelan's siac® 


THE COURT: Who is 'we''? 


MR. MONTAGUE: I mean the plaintiffs would li 
P 
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to have a similar type of affidavit on the record 
from a representative of Ilco, 

THE COURT: Well, he proposes to provide some 
kind of an effidavit as to their financial condi- 
tion and their present situation with respect to 
continuation in business. 

But I think that from your standpoint, and 
also from the standpoint of the record and from 
the Court, that some steps to test or verify the 
conditions as set forth in the effidavit can be 
made, 

It may require very little. 1 mean you have 
certified auditor's reports, you have a way of 
verifying, through the union or somebody else, the 
fact that there are proceedings pending with iad, 
spect to an announced intention to terminate oper- 
ations. There are a few places you can go to and 
get something to just check up and verify what has 


been recited here as to their situation. 


MR, DONELAN: We can irclude the notification 


to the union in our affidavit. That's casy. 

THE GOURI: ‘Yes. 

MR. FREEMAN: LI think the condition of Ilco 
is fairly apparent from their financial statements 


and we've made 2 thorough analysis of their state- 


ees 
Uv 


ments. 

I think the problem arises, first of ell, the 
settlement bears no relationship to Llco's potenti 
liability during the conspiratorial period. 

THE COURT: That's true. I don't know 
whether that's a unique situation or not. 

MR. FREEMAN: I think it has happened in other 
cases where -- 

THE COURT: You knav, you've got a dying bus- 
iness, it hasn't got the money to pay. 

MR. FREEMAN: Second, given the inadequate 


size of that settlement in reletion to the potenti 


liability and really the small amount of settlemen 


it wouldn't be worth while to publish nctice. So 
that puts an added burden on us, we feel, and 
probably the Court. 

THE COURT: Whet do you suggest as to notice? 

MR. FREEMAN: What? 

THE COURT: Some notice has to be given. The 
rules require it, 

MR. MONTAGUE: Your Honor, may I just suggest 
the only case that I know of where a Court has sal 
where there's a small defendant who settles, where 
it will «-**have any significant effect on the 


financial outcome of the case, no notice is neces- 
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sary, was Judge Fulhan. 
THE COURT: Who? 
MR. MONTAGUE: Judge Fulham in the Eastern 
District of Pennsylvania. 
COURT: What case was that? 
MOITAGUE: Philadelphia Electric vs, Ana- 


conda American Brass Company. 


THE COURT: Sounds like very sound, rich com- 
panies to me. 

MR, MONTAGUE: No. One little defendant, And 
it's just the part in green is the section which 
deals with that (indicating). 

1% COURT: Well, he did it, Sut. he 
{ONTAGUE: That's the only case 
where a settlement -- 
THE COURT: Well, he recognized the problen. 


MR. 


TEE COURT: And he says that it's been settled 
L guess the only orm, really, who is exposed 
to risk of any kind would be the settling defendant 


Because this is an order acknowledging the settlement , som 


but making no ruling with respect to whether the 


notice is adequate to foreclose any of the members 
of the class. 
So theoretically he left it open. if we follow 
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13 
that - and I suppose Ilco is the only one that's 
really jeopardized by lack of notice to members 
of the class. 

MR. DONELAN: What would be left, your Honor, 
would be several buildings in Fitchburg, all of 
which are heavily mortgaged. 

THE COURT: Well, none of which are under at- 
tachment, anyways 

MR. DONELAN: No. 

THE COURT: I don't think you're taking any 
risk, from what you tell me. 

MR, DONELAN: No, sir. I don't see it as a 
high one, 

THE COURT: Yes. 

And to some extent there was a suggestion 
that a partial notice could be given, or a notice 
that would reach some by notification to all other 
counsel for plaintiffs who have appeared in the c 
and that would, I think, with that notice that t 


is going to be part or be acted upon at the time o 


Emhart's offer to settle is acted upon, we take 


some of them out - take those who are now represen 
out of ic. 
And who is left? The unknown class members or 


unrepresented. And I guess most of them are repre 


sented. 

MR. MONTAGUE: We've gotten in the private 
class about 71 lawyers or 72 lawyers who have 
entered their appearances, We've gotten many let- 
ters from members of the cless saying that they 
would like to be kept apprised, or please send 
all future notices to the secretary of the company, 
or something like that, 

We have not compiled all of those addresses | 
yet. We have compiled all of the addresses for the| 


entries of appearance, or even letters from lawyers 


TH. COURT: Fut.seurmbody on it, | 


MR. FREEMAN: It's e@ manageable task. 

We have the same thing in the public class 
actions. There's perheps 150-200 people who have 
expressed more than a passing interest who have 
said do I have to do to stey involved? 
Please keep me informed" - besides the people who 
have entered an official appearance. 

So we could probably do that rathe 

THE COURT: When is this other he 


June 2nd, yarr Honor. 


We heave one problem, t 


on to the one problem 


a) 
cussion between myself and Mr, Donelan; and that's 
the relationship between Unicen and Ilco, and the 
information perhaps in someone's mind that Ilco 
been allowed to wither and disappear at the expense 
of Unican's operations and that Unican is now 
facturing and selling hardware under the Ilco tra 
mark and is a profitable operation and for reasons 

THE COURT: Unican is not a party here. 

MR. FREEMAN: Unican isn't a party. But the 
are a lot of intra corporate transfers between 
affiliates. 

We simply want to make sure that those trans 
fers have occurred at arm's length, and our ac- 
countant has a series of questions we neec. 

THE COURT: Well, you have a problem. The 
legal theory upon which you could reach the paren 


would be either disregard the corporate entity - 


thet would be one. And I'm not sure whether they 


could be brought in now as a party. 

MR. FREEMAN: We are fairly convinced they 
cannot. That's why we are agreeing to the settle 
ment. 

THE COURT: And not give them the benefit of 
the statute. 

MR, FREEMAN: Right. 
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THE COURT: If that's so, if you can't bring 


\ 


them in now without giving them the benefit of the 
statute, then the remaining theory is that these 
were fraudulent conveyances at the time they were 
made. And you would have to show then that what- 
ever went from the subsidiary to the parent ren- 
dered the parent insolvent at that time. I guess 
you would have to show that, 

I don't think their intention would matter. 
You would also have to show that there was an in- 
tent, I guess, In bankruptcy you would. 


MR, FREEMAN: An intent to render the sub- 


sidiary insolvent. 
THE COURT: Yee, 1 think sa, 
At least you would have to show t 


rendered them insolvent at that time, if you're 


That's my recollection of how that runs. 


FREEMAN: I just wanted to make the Court 


going to go on the theory of e fraudulent conveyance. 
that problem. I think we can satisfy our- 


COURT: You can make me avare of it, and 


you cen satisfy yourself and you mzy have to satisf 
your friends who are also counsel in here. 


But I don't know anything about the relation- 
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ship between these companies. One is a Canadian 
corporation end one is down here, I take it you 
said that they had a dozen other businesses? 


DONELAN: Not that many, your Honor. But 


COURT: They deal with a sub. 


DONELAN: Yes, they do. 


COURT: Another sister corporation? 


DONELAN: Yes, they do. And that's a 


fact. It's all right there in the statements. 
COURT: That doesn't mean that you disre 
corporate. 
McELHINNY:. Zico 
COUarl:. Not. yet. 
McELHINNY: I mean the 
‘ve been carrying there under 
it, technically? 
DONELAN: If you velued this entitrust 
claim at a fraction of what Mr. Freeman values it 


at, yes, of course ic is. 


But, in fact, no, not quite yet. 
THE COURT: Not yet, no. 
MR. FREEMAN: Well, let me 


We have Looked at both the 
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Corporation and the relationship of Llco to Unican 


to try to satisfy ourselves that this was all they 


aceanuanee tinmesannainaaitmmmmmmasaas 


could pay and there was no way to reach Unican. 


L simply wanted to advise your Honor that we had 


these questions and we were exploring these ques- 
tions with en accountant, to make sure there was 
no transfer and no effort to evade liability here 


by shifting the operations to Unican. 


COURT: You went to assure me? 


FREEMAN: Yes. 
POITENGER: Have you completed 


I gathered that you hed not, 


COURT: You don't 


gation to assure the Court, on behalf of everybody, 
so that we ere protecting the class members in this 
1 
situation. 


THE COURT: All right. 


That's why I wanted some kind of 


from you, or somebody else, that this has beea done 
b I > 


MR. FEEEMAN: To £ h off inquiry, 
= 


take a day of q j by our eccountent, 


But 1. think it ¢aa 


to satisfy the record. : 
| 
| 
| 


tions to them to notify their clients or the nen- 


bers of the class whom they represe 


THE COURT: All right. 

Then I will inform you now that I + 
some sort of notice that you propose to be added 
to whatever notice is going out now. There is 
some notice still to go, isn't there? 

MR. MONTAGUE: No, your Honor. That's the 
problem. 

THE COURT: Then I will approve an amendment 
to the notice as you propose, to be served on all 
counsel, That's a notice to counsel with instruc- 

As I say, that's going to reach most of thea, 
maybe, 


MR. McELHINNY: What about clients, everycne 


else who's written in response to not only ccunsel 


but anyone who has written in response to the 


| 
original notice? 
THE COURT: How many of those do 
MR, MONTAGUE: There are quite a 


Honor. I would say several hundred. 


MR. McELHINNY: I don't mean the cones who hav 


opted out, 
MR. MONTAGUE: I hate to throw out a wrench o 
this thing, but I have some serious problems with 


procedure, 

Number cne, we don't have a settlement agree- 

yet with Ilco in wr 

Number two, assuming t we work that out 
over the weekend and w 
day, which may be difficult, but at least Tuesday 
that means that notice is going to be received by 
the attorneys, knewing the mails, maybe by Thursday 
most probably by Friday. That's the day before 
Memorial Day weekend. So that th 
really have no opportu 
their clients. 

I think that 
selves up to much attack by that type of 
procedure than by having no notice on this, having 
the presentation to the Court following 
Fulham did and have Ilco assume the risks. 

I feel very queasy about this type of fast 


notice, imowing how some of 


| 
have jumped on Courts where they felt that | 


notice wasn't sufficient in I'm just giving 
you my thoughts because they do give me trouble, 
MR. FREEMAN: Of it doesn't have to 


be tied to the Emhart settlement. if there's a 


hybrid form of notice we could do it on any conven- 


lent day and give the people enough time within 
which to 
THE The notice of i settle- 
is set for a hearing on what day? 
MR. FREEMAN: June 2nd. 


MR. MONIAGUE: That's a week from nex: Wednes- 


THE COURT: If we send out the notice about 
this you could have it June 16th. Is that w 
you are saying? 
That's what I would say. 
CCURT: On the separate settlement. Rig 
problem with you? You're getting som 
benefit from the notice. 
MR, DONELAN: I think you are ahsolutely rig 
your Honor. 


The thing that 1 wonder about is Mr. Montague 


I don't think, is quite correct. The settlement 
> 


agreement draft in final is right here, ready to 
signed by me, and we had discussed this quite 
thoroughly, at least Mr. Freeman and myself. It 


tracks Mr. Dixon's fine draftsmanship. You will 


find it quite reminiscent. That's one, 
The second thing is that he says that he's 


worried about a rushed or a too fast action on th 


and that this may bring problems, questions, 
process under Rule 23, 

Then in the next breath we hee that he has 
case authority that the Court in a situation of 
this type can ignore 23 and do no injustice to the 
statute, 

It seems to me that what you have proposed 
here, which is a quick notice to people who are 
already in the 
of fairness of ent on some aulti 
of dollars, what difference would it make if we 
had sent out a notice that t 
was $7,585,000, IL really don't think 
would be any great injustice done, 

Now, the real question is whether this defend-| 


ant should be out of the picture 


amount of money from the protection of Mr. Freeman 


and Mr, Montague. 1 do recognize that. 


of view. I'm quick to say that, It isn't the | 
| 


But they had been working on that matter for 
gome time. There are no counsel who have a voice - 
I'm speaking what I think, not what I know now, Mr, 
Freeman - but it does not seem to me that any couse] 


sel which he really has to listen to are unaware of | 


this development. It isn't as if nobody ever heard 


an 
of the fact that Ilco is going to get out, or is 
going to try and get out until next Wednesday or 
Thursday through the U.S, mail. It isn's that at 
all, 

THE COURT: The upshot of all this being what 

MR. DONELAN: Is that I think that your Honor' 
suggestion that an amended notice go out and that 
we try for it on the 2nd is worth trying. 

MR. McELHINNY: The problem with that 
we're not interested in counsel persuading } 
man so much as we are interested in people 
information to the Court. 

MR. DONELAN: I view it as the same thing. 

MR. McELHINNY: No, Except it would be the 
counsel who have not been working with Mr, Freeman 
I would think, that would be more likely -- 

MR. DONELAN: I view it as the same thing. 

Great. I think the responsibility of the Cou 


is to make sure that the cless is protected. I 


quite agree with that and, of course, whatever tire 


is necessary we mist do. 

THE COURT: As far as the Court is concerned, 
your representation here today submitted in support 
of the motion and supported by both of some affian 


or more than one, together with a similar affidavi 
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from certain persons selected by Mr. 
satisfy the Court. 

This hasn't just happened between yesterday 
and teday. I knew that. 

MR. DONELAN: 

THE COURT: You've been protecting the situa- 
tion of your company since the inception of this 
case, So this has been an ongoing and open situa- 
tion that you've made available for examination. 

MR. DONELAN: Yes, siz. 


THE COURT: So I'm not worried about as far as 


the Court's approval is concerned. 


As I said at the outset, the only thing I'm 
concerned about is whether you would be protected 
from members of the class who might say, well, I 
didn't really get notice of this thing and I don't 
think it's a fair deal. 

So he would have to show that lack of notice 
somehow jeopardized him, And if there isn't any- 
thing in the picture that he can come up with, then 
he hasn't been prejudiced really. 

MR, FREEMAN: The problem is, your Honor, IL 
think that these sort of notices really percolate, 
I think even the mailed notice out to the selected 


two hundred will mean that it's talked about, that 


6 3 


people will consult one another about it who may 
have an interesc in the dismissal of Ilco from the 
litigation. We don't know. 

They may have not the information we have, 
some other information, I'm just afraid that 
giving them two or three days on which to act prior 
to the June 2nd hearing would not be sufficient, 
once we've determined that they should be given 
some kind of notice. And I really don’t see the 
prejudice in doing it two weeks later. 

THE COURT: Yes. What's your hitch? 


MR. DONELAN: None. 


THE COURT: .All. signe. Let's do it that way. 


Now, someone suggested that, in addition, at 
least some notice by publication ought to be give 
One issue of the Wall Street Journal, for example. 

How much does that run to? 

MR. FREEMAN: I'm not sure, The figure 5 or 
15,000 sticks in my mind. 

MR, POTTENGER: In the national edition? 

MR. FREEMAN: Yes. It's very expensive. 

MR. POL[TENGER: That's fox how mich, 

A quarter page? 
MR. FREEMAN: Well, no, Probably an 


a page. 


COURT: 1°11 settle for Kalk. 
FREEMAN: It was surprisingly expensive. 
McELHINNY: The number 5,000 sticks in nay 


mind. 


MR. POITTENGER: I think that's what it was in 


the ITT case, 


THE COURT: I'm not sure whether that was just 
tor each edition. 


POYTENGER: That was for the national 


FREEMAN: And we got a lot of letters in 
from people who read it in the Wall Street Journal. | 
IL think we would cover those same people if we 
assembled the two or three hundred letters that we 
have and mail them out again. That's what I meant 
by the percolaticn principle. 

I think they're all down in Wall Street and 
the other ccoomercial centers, and when one person 
gets one of these they put them on the wire. ¢ 
think the telephone companies put them on a telex 
and the stock brokerage houses put them on telex 
and send them around. 

THE COURT: They are concerned with what it's 
going to do with the company, not what it's going 


to do for the class. 
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MR. FREEMAN: No. 
But within the financial community that reads 


the Wall Street Journal I think they have their own 


system of disseminating this information. 
THE CCURT: But they're not getting it. 


MR, FREEMAN: Well, they would get it by the 
letters, The letters would go to these people be- 


cause most -- 


THE CCURT: But they have an obligation, lL 
guess, to certain people if they have a notice in 
the paper, to call attention to it, the fact that 
they have a notice in their paper. I don't know. 

As L say, I think it would be a good idea, 

Il don't know how mich it will cost. It wouldn't 
have to be that big a notice, Just the ordinary 


kind of a notice might not be satisfactory, but 
something -- 
WR, POTTENGER: It could be like a tombstone 


that Zets people know -- 


MR. FREEMAN: They're no longez responsible 


for his or her debts. 


MR. POITENGER: That's right. 
FREEMAN: Okay, 
COURT: Well, I think it looks a little 


classier, anyway. We're giving the time and we'r 
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giving the direct notice to the people who are most 
likely and who have demcnstrated an interest. 


MR. MCNIAGUE: OC he mailing to go 


to everyone who has 


THE COURT: Yes. 


MR. DCNELAN: We appreciate the implied compli 


ment, at any rate. 
We are a company that had probably, at th 
height of any of the years that they allege a prob- 


lem, gross sales of $7 million in 


hardware. 
One of the problems 
this case right along is we have been 


them as being in the same category as uy Cwo more 


affluant neighbors here to ay right and the absent 
Mr. Dion, just weren't never in that league, 


2 


your Honor. So we appreciate that. 


THE COURT: Well, you know, that 
over. He's been telling you that for years 
you've been resvonding with something else, and it’ 
a dead issue now. 

MR, FREEMAN: It has nothing to do with their 
performance in the hardware field. 1 think it has 
to do with their personnel problems. 


We have a letter here written by the Chairman 


Se 
LE eed 


of their Board and he says ! by the 
President, Mr. Saginaw. Sut Mr, Saginaw submitte 
his resignation and left in a huff on 
this matter will be dealt with at the 
Board meeting, 1 think they had problems that f 
transcended this case. 

MR. DONELAN: No doubt about it. 
served the company for a quarter of a million dol 
lars. 

THE COURT:,. All right. 


So what else is there? 


MR. MONTAGUE: We need approval of the form 
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notice and a date when it should go out, and the 
hearing. 

THE COURT:...1'1% approve 4c. 

MR. DONELAN: Well, the hearing date is the 
16th, isn't that correct? June 16th? 

MR. MONTAGUE: We don't have a notice yet. 
We don't a form of notice yet. 

Just what we agree to as satisfactory? 

THE COURT: Sure, 

MR, POTTENGER: Could they submit it to us, 
you think, or even call it in, or something like t 

MR. DONELAN: I think we should submit it to 


you. I think you should see it before it goes out 


Oat 


t 


THE COURT: Well, L'1ll know wnat it is, anyway 
Gal). Le isn. 


MR, DCNELAN: 2'11 attempt to have th 
and supporting affidavits in 
I can put it together, your Honor. 

THE COURT: Well, listen, if there's no 
particular sweat for you, I could put it to June 
Zist. 


FREEMAN: } rather have an e 


E74 ike to eee & 


u can have it done, 
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MR. NGER: Then you gentlemen will have 


your affidavits in here so that notice -- 


THE COURT: 
Ilco settlement 
Anything else? 
MR. MONTAGUE: 
mailed by? 
MR. McELHINNY: As soon as possible. 


MR. FREEMAN: As soon as possiole. 


~, 
~ 


THE COURT: Sure. 

MR, POTIENGER: With a deadline of what, 
Wednesday? 

THe CCURT: Put it in your moticn. Th 
will be in by such and such a date, and just add 
that in the motion. Cr you can divide it into dif- 
ferent motions. 

Motion re notice of the settlement, in the 
following form, and to certain people, and by suc 
and such a date, deposited in the mail, and by suc 


and such a date the following notice be published 


in the Wall Street Journal by such and such a dat 


By that time you will know the dates. 
MR. POTTENGER: What about the cost of notic 
MR. FREEMAN: e going to have to 
negotiate, 


THE COURT: It gives you a whole month, does 


FREEMAN: Almost. 

McELHINNY: I don't think there's any nee 
to set limits on dates to file objections or file 
notices, because all of that would have been done. 
I mean you can just leave all that out and just giv 
notice of the date that the hearing is going to b 


MR, POITTENGER: And that the papers are on f 


al 


your notice, that's 


who 


aw . 
y that anyone 


date we will proba 


Lb 


> 
2 
~ 


= 
i] 
iu 
i] 
s 
4a 
i) 
ke 
iu 
G 
Oo 
~~ 
+ 
33 
a) 
Q 
oe) 
.°] 
J 
Lt] 
4 
3 


o be heard, | 


i 
~- 


my UT pry. 
ELHINNY: 


McELI 


RR, 


. 
. 
> 


N. 
%. 


“A 
' 
a> 


R ‘DED 


F 


MR. 


ie 


LAD 


82) 
1G 


\ 


« DO 


x 


NELAN: 


~ DO 


Mw 
a 


in 
eho 


Where do you th 


right now. 


k I'm going to get this 
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I've not been pa 


know, what bothers me, Laddie, 
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t keep think 
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rt 
eu 


lat out, is that you 
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"re going to 


you push you 


tf it was there I'd have ic. 


not there. 


I'm not, Cha 


MONTAGUE : 


MR. 


MR. DCNELAN: So let's appreciate the problem 

and deal with it, 

MR. MONTAGUE: The point is that if the notic 
process eats up 30 per cent of the settlement -- 

MR. DCNELAN: I'm trying to do the best I can 
to get this thing done and do right by you guys, 
but there's a limit to what I can do. 

THE COURT: All right. I mean you agree to 
pay $85,000 and they're going to assume the cost o 
the notice? Or are you going to pay $85,000 plus 
the cost of the notice? That's what you're going 
to bargain about. So get it bargained out. 

What else? Next case. 


You fellows here - just mourners sitting by? 


MR. BATES: We just wanted to get it first hand, 


Honor, 

THE COURT: Well, I guess you got it. 

MR. BATES: We're getting it. 

THE COURT: That other problem you fellows h 
about depositions -- 


MR. McELHINNY: That's on for hearing on June 


filed a couple of motions 


scheduled for hearing on June 2nd. 
COURT: Okay. 


(The remaining discussions in Chambers are 
filed under separate cover.) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN RE: M.D.L. DOCKET NO. 45 


MASTER KEY ANTITRUST LITIGATION ALL CASES 


MOTION TO APPROVE FORM OF NOTICE 
OF PROPDXSED SETTLEMENT AGREEMENT 
OF DEFENDANT ILCO CORPORATION 
Defendant Ilco Corporation and liaison counsel for 
laintiffs respectfully move the Court to approve the form 
of the settlement agreement of defendant Ilco 


orporation, which form is attached hereto as Exhibit "A". 


¢ 


MCKOF ILA 


Chet Sdinallan, 


Charles Bonsian 

Its Attorney 

Bow “itch & Lane 

311 Main Street 
Worcester, Mass. 01608 
Tel: (617)791-3511 


A 
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Lee A. Freeran, Jr. Jr. 
Co-Liaison Counsel 

for Plaintiffs 
Freeman, Rothe, Freeman & Salzman 
One IBM Plaza, Suite 3200 
Chicago, Illinois 606ii 
Tel: (312) 467-6540 


, y 

De a RP Cia 
/H. Laddie Montague, Jr. 

Co-Liaison Coun a 

for Plaintif 
David Berger, PA. 
1622 Locust Street 
Philadelphia, Pa. 19107 
Tel: (215) 732-8000 
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6. All notice required by this order shall be mailed 
or published no lster than Juels, L7G. 

7. Liaison counsel for plaintiffs shall be resvonsible 
for administering the mailing of the class notice, The 


plaintiffs will bear all expenses ineurred in the printing, 


stuffing, handling, mailing, collection a... tabulation of 


notices. 


M. Josepn BYyanen 
United States 


Dated: June 11, 1976. 
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LAW OFFICES 


MEYERS & KEYSER 
Suite 300-103 OrFrice COMPLEX 
MONROEVILLE MALL 
MONROEVILLE, PENNSYLVANIA 15146 


TELEPHONE (412) 373-3520 


JEROME M. MEYERS 806 FRICK BUILDING 
SHELDON L. KEYSER PirtsaurGcH, PA 15219 


May 13, 1976 TELEPHONE (412) 261-327 


Master l2y Litigation. 
Sylvester A. Markowski, Clerk 
United States Distri + Court 
P, O. Box 436 

Hartford, Connecticut 6101 


In re: Master Key Anti-Trust Litigation 
M.D.L. Docket No. 45 


Gentlemen: 


Please be advised that I represent Oxford 
Development Company of Monroeville, Pennsylvania, 
who is a member of one of the plaintiff classes 


in the above entitled litigation. 


This is to advise you that it is our desire 
and intent to appear at the hearing scheduled for 
June 2, 1976 and to present argument regarding 
the fairness and adequacy of the allocation of 
the proposed settlement funds. 


a I erury yours, 
( jerome M. Meyers 
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IN THE UNITED STATES 


debe ed 


FOR THE DISTRICT OF 


M.D.L. DOCKET NO 


LEASING C 


CIVIL ACTI 


NO. 14, 234 
ORPORATION, EATON 
TION SARGENT 6 ct MPANY 


WoElWNi & ate Vi 


CORPORATION, 


rTholsataareian 


Assliricat 


COMMONER TPH 


COUNTY OF 
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Do + WUNLAGUL » 


poses and 


Be I am a membex 


Locust 


Counsel. 


Ze On Jur: 15, 1976, I caused to be mailed a copy 
of the Notice attached hereto as Exhibit "A" relating to the 
proposed Ilco Settlement and the hearing for approval on June 


28, 1976, to the following: 


(a) To eighty-six (86) counsel who have 
filed appearances on behalf of class members in the private 


class (as listed on Exhibit "B" hereto); and 
(b) To ninety-four (94) class members and or 


counsel who have filed requests to be kept informed as to the 


status of these proceedings (as listed on Exhibit "C" hereto). 


SWORN TO AND SUBSCRIBED 


, 
BEFORE ME THIS adh DAY 


Z Len ae, 


OF JUNE, 1976. 
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its parent company, Unican Security Systems, Ltd., a Canadian 
corporation, and that as a matter of law, a judgment against 
Ilco in this litigation could not be enforced against Unican. 
The settlement amount has no relation to Ilco's sales but is 
based solely on its current financial conditior. 


The fairness and reasonableness of the amount of the 
settlement is subject to the approval of the Court. 


As more fully set forth in the settlement agreement, 
upon approval of the settlement by the Court, and such 
approval becoming final, each plaintiff, intervenor, and 
class member ‘which has not elected to be excluded shall be 
deemed to have covenanted to refrain from proceeding against 
Ilco Corporation on any claim relating or pertaining to the 
subject matter of this litigation. 


BY NOTIFIED: 

1. Pursuant to Rule 23(e: of the Feaeral Files of 
Civil Procedure, a hearing will be held before the Honorable 
M. Joseph Blumenfeld, United States District Judge for the 
District of Connecticut ("the Court"), beginning on June <8, 
1976, at 2:00 o'clock p.m., in the North Courtroom of ‘th 
United States Court House, 450 Hain Street, Hacttord, € 
ticut. The purpose of the hearing is to determine wheth 
the proposed settlement of the pending class actions ag 
Ticu Cusvusuiion is Jada wis adcyucie. Th Lae Saviules 
approved, Ilco Corporation will be Gismissed from these 
actions with prejudice; these actions will remain pending 
against the remaining defendants, Eaton Corporation and 
Sargent & Company. Ilco's sales will remain in the litigation 
as a basis for liability of the remaining defendants. 
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2. Any plaintiff, intervenox or member of th 
classes may appear and be heard, and, subject to r 
limitations by the Court, present evidence at the 
set for 2:90 p.m. June 28 , 1976 to consicer t! 
and adequacy of proposed settlement with Ilco 
and the disbursenm of the Settlement Fund. 


3. The Settlement Agreement with Ilco Corporati 
this litigation (M.D.L. Docket No. 45) may be cxanined 
copied at any time during regular office hours Qt th 
of the Clerk. 


All inquiries in connection with this Notice should be 
made to either of the following: 


Lee A. Freeman, Jr. H. Laddie Montague, Jr. 


Co-Liaison Counsel for Co-Liaison Counsel for Plaintiffs 
Plaintiffs David Rerger, P.A., 

Freeman, Pothe,Freeman & 1622: Locust Street 

Salzman Philadelphia, Pa 19103 

Suite 3200, One IBii 

Chicago, Ellinois 
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Martin Gottlieb, Esquire 

Mortgage & Real Estate Law 

Department 

John Hancock Mutual Life 
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P.0. Box 111 

Boston, MA 02117 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


M.D.L. #45 
MASTER KEY ANTITRUST LITIGATION 


BARTFORD, CONNECTICUT 
HON. M. JOSEPH BLUMENFELD, U.S.D.J. 


FAIRNESS HEARING ON 
PROPOSED SETTLEMENT 


Appearances; 


For the Plaintiffs: 

LEE A. FREEMAN, JR., ESQ. 

TYRONE C. FAHNER, ESQ. 

Messrs. Freeman, Rothe, Freeman & Salzman 
One LEM Plaza - Suite 3200 

Chicago, Illinois 


H. LADDIE MONTAGUE, JR., ESQ. 
1622 Locust Street 
Philadelphia, Pennsylvania 


LOUIS J. LEFKOWITZ, ESQ. 

Attorney General 

State of New York 

2 World Trade Center 

New York, New York 

By: RONALD BLOOMFIELD, ESQ. 
Assistant Attorney General 
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PAUL A. COLLARD 
OFFICIAL COURT REPORTER 
U. S. COURTHOUSE 
450 MAIN STREET 


Appearances (Continued) : 
For the Defendant Enhart Corporation: 


RALPH C. DIXON, ESQ. 
RICHARD REYNOLDS, ESQ. 
Messrs. Day, Berry & Howard 
One Constitution Plaza 
Hartford, Connecticut 


For the Defendant Sargent & Company: 


JOHN W. BARNETT, ESQ. 
WLLLIAM PROUT, JR., ESQ. 
Messrs. Wiggin and Dana 
P.O. Box 1832 

New Haven, Connecticut 


For the Defendant Eaton Corporation: 


WALTER BATES, ESQ. 

EDWARD CROCKER, ESQ. 

Messrs. Arter & Hadden 

1144 Union Commerce Building 
Cievelarid, Ohio 


For the Defendant Ilco Corporation: 


CHARLES DONELAN, ESQ. 

JAMES E. WALLACE, JR., ESQ. 
Messrs. Bowditch, Gowetz & Lane 
311 Main Street 

Worcester, Massachusetts 


SAMUEL H. SEYMOUR, ESQ. 
1225 Connecticut Avenue 
Washington, D.C. 20036 


G. JOSEPH KING, ESQ. 

Messrs. Howrey & Simon 

1720 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


JOSEPH P. GRIFFIN, ESQ. 
Messrs. Arent, Fox, Kintner, Plotkin & Kahn 
Federal Bar Building 

1815 H Street, N.W. 

Washington, D.C. 20006 
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Appearances (Continued): 


RONALD WISEMAN, ESQ. 
Assistant Attorney General 
30 East Broad Street 

State Office Tower 
Columbus, Ohio 43215 


NORRIS L. O'NELLL, ESQ. 
99 Pratt Street 
Hartford, Connecticut 


JOHN STEINEGER, ESQ. 

Special Assistant Attorney General 
Two Gateway Center 

Kansas City, Kansas 


FREDERIC B, BURNS, ESQ. 
Messrs. Sager & Burns 
8603 S, Dixie Highway 
Miami, Florida 


PATRICIA CUTLER, ESQ. 
State of California 

6000 State Building 

San Francisco, California 


W. BERNARD RICHLAND, ESQ. 

Corporation Counsel 

New York City Law Department 

Municipal Building 

New York, New York 10007 

By: MELVIN L. ORTNER, ESQ. 
Assistant Corporation Counsel 


BRUCE VOLPE, ESQ. 
Deputy Attorney General 
2&8 West State Street 
Room 1108 

Trenton, New Jersev 


ALISON SWAN, ESQ. 
Assistant Attorney General 
State of Arizona 
Phoenix, Arizona 
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THE COURT: This is in re: Master Key Anti- 
trust Litigation. 

There is a matter of the approval of the 
hearing, at least, on the fairness of the proposed 
settlement of Emhart Corporation's claim. Now, 
who wants to be heard? 

Are you speaking in support of the proposed 
settlement? 

MR, FREEMAN: Yes, your Honor. 

I would like to speak very shortly in support. 

THE COURT: That's a good start. 

MR. FREEMAN: As your Honor is aware, we have 
sent out class action notices pursuant to your 
Honor's order. We have filed affidavits regarding 
those mailings, and we have subsequently filed a 
report with respect to the number of people who hav 
requested exclusion in each of the class actions. 

We have also reviewed the inquiries and objec- 
tions to the settlement. There were three or four 
objections filed, and one set of attorneys in 


Washington filed a memorandum in support of objec- 


tions to the settlement. That is the only memoran- 


dum or paper objecting to the settlement th:t we a 
have seen or reviewed. 
THE COURT: Whose is that? 
673 


MR. FREEMAN: That's filed by an attorney in 
Washington, Samuel Seymour, 

THE COURT: Yes, right. 

MR, FREEMAN: The plaintiffs, through liaison 
counsel, have filed a memorandum in support of the 
settlement with Emhart Corporation, setting forth 
the efforts that we have made in this litigation 
for the last five years ~ the basis of the settle- 
ment and the basis of the allocation between the 
public and private classes. 

In view of the objections that have been filed 
by Mr. Seymour on behalf of private builders, we 
have also filed two affidavits. First, an affi- 


davit of Carol K. Gibbs, which sets forth the basis 


on which she computed the 60 per cent/20 per cent 


figures that are attached as Exhibit A to the memo- 
randum in support of this settlement, and the under- 
lying figures or records from Emhart Corporation 
that she used to make this computation. 

THE COURT: That's based just on Emhart's 
records? 

MR. FREEMAN: Yes, that was based on Emhart's 
records from 1964 to 1968, 

For purposes of the affidavit she extended 


her computation through 1970, which was as far as 


0/4 


Emhart maintained records by Dodge Project Classif 
cation, And we have set forth in the affidavit th 
breakdown for 1969 and 1970, 

As set forth in Exhibit A to the memorandum . 
in support of settlem.nt, the allocation between 


public and private varies from 15 per cent for 


private to 20 per cent for private, over the four - 


year period. 

In addition, we have filed the affidavit of 
Lee Freeman, Jr., which sets forth the results 7f 
a computerized study that was made by an accountan 
from Price, Waterhouse who has been retained as an 
expert witness by the non-settling defendants. 
Mr. Dykeman of Price, Waterhouse did a study of 
3,500 jobs whis 1 trere collected from the files of 
more than ninety distributors throughout the 
country and, according to his analysis, the per- 
centage breakdown between public and private was 
83.2 for public and 16.8 for private - which again 
we file in support of the 80/20 per cent allocation. 

I would like to make one correction for the | 
record. In our memorandum we have transposed the 
figures for Russwin and Corbin on Page 10 of the ' 
memorandum. The larger figure should be for Russ- 
win, the smaller figures for Corbin. 
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In addition, I'm informed by counsel for 
Emhart Corporation that the Russwin figures, the 
larger Russwin figures, include a certain amount 
of export sales, So they should be reduced some- 
what, This would simply increase the percentage 
figure that the settlement represents, percentage 
of total sales, The percentage would be slightly 
more than 8 per cent, rather than 8 per cent if 
you use simply domestic figures. 

In addition, in the footnote at the bottom 
of Page 12, subsequent to writing this memo we 
received more accurate figures from the Department 
of Health, Education and Welfare and from the 
Digest of Education Statistics, the 1975 edition, 
the breakdown between public enrollment and private 
enrollment is 88 per cent, We show it as 90 per 
cent for elementary and secondary, and 77 per cent 
for institutions of higher learning. 


The chart for 1973 in the Dicest for total 


THE COURT: That's pretty peripheral, isn't it? 
MR, FREEMAN: Well, I think the thing that 


this points up is that the private class does not 


ri 


include all private construction, Of course, it 


is] 


does not include private construction that did not 


8) 


enrollment is 88 per cent, : 


tnuploy master key systems, such as track housing, 
town houses and other residential construction. 
But also the definition of the prive«. class does 
not include a number of buildings that may have 
had master key systems, such as ; “vate schools, 
garages, warehouses and other such buildings, 3 

In addition, Emhart Corporation has fited a...) 
memorandum in support of settlement: which we sub- 7 
scribe to, as well. 

We would Like to respond to any questions that 
may be raised by objectors who are coming in, 

THE COURT: ‘ou talked abeut the 80/20 alloca-§ 
tien between private and public, But what about 
the 8 per cent as to the sort of premium on sales, 
or the damage factor? : 

MR, FREEMAN. Well, as set forth in our memo- 
randum, our Honor, we approached the settlement in 
terms of Emhert Corporation's sales. We took 
Emhart Corporation's total sales of contract hard- # 
ware and we took a four year period for those sales, 


based on the grounds that in order to extend that 


four year period the plaintiffs would have to provema 


fraudulent concealment, And in the context of 
settlement negotiations a four year period was 
appropriate. " 


077 


THe CCURT: Well, the four year period is one 
thing. 

I talked ebout the factor of 8 per cent that 
you app? «d te the sales for that period, 

MR. FREEMAN: We took examples, first of white 
sales, so-called white sales; we took examples of 
price concessions on protected work versus non- 
protected work; we took examples of markups by 
dealers on protected work versus non-protected work. 
And we had a range of overcharges for settlement 
discussions of -- I believe as set forth in the 
memo the range is from 10 to 20 per cent overchargesi, 
for purposes of settlement discussions, The range 
of ovexcharges may have been higher on extensions 
than on original jobs, but for purposes of the 


settlement discussions we inciuded all purchases of 


2 ty bs 
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contract hardware within the scope of the settie- 
ment. That is, anyone who has purchased a contract 
hardware for a new job or for an extension of a 
master key system is eligible to participate in ° 
the settlement, 

At the end of the trial and at a time when we 
can determine more precisely what cur damage proof. 
shows, there may be a weighted fantor for extensions 
It may be that the overcharge on extensions is 


a 
Uic 


greater, much greater than the overcharge on orig- 
imal jobs. But for purposes of this settlement we 
did not differentiate in terms of eligibility to 

participate in the settlement. ee 

And given the potential range of overcharges 
that we thought we could prove, the $7.5 million 
offered by Emhart Corporation was deemed a reason-— 
able and adequate amount. This amount was paid | 
more than a year -- well, almost a year ago. It 
has earned interest in the amount of a half a 
million dollars to this point. So the settlemeat 
fimd approaches $8 million. 

The fact that Emhart Corporation was the first 
defendant to bring up the matter of settlement and 
cracking the ice was a factor the plaintiffs con- 
sidered in the amount that we were willing to take 
in settlement to move the case along. 

The settlement was, in effect, a $6 million 


settlement for the public class and a $1.5 million 


settlement for the private class, The settlement’ - |: 


was accepted by the fourteen or fifteen states who | 4 
have filed suit on the basis of the $6 million bein 
paid to the public entities. And at the insistence 
of Emhart's counsel, at the proper insistence of 


Emhart's counsel, the settlement agreemeat had to 
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be approved and accepted by all RORRARE Se are 
participating in the litigation. 

THE COURT: All right. 

Some question has been raised about the fact 
that the period for which damages were computed or 
the settlement was based terminated in 1969, Is 
that when the conspiracy terminated? 

MR. FREEMAN: Yes, your Honor. 

For purposes of negotiation we picked the year 
in which the federal government filed suit. In 
1970 the three defendants - Sargent, Emhart and 
Lleo - entered into consent decrees with the federa 
government, and pursuant to those consent decrees 
mailed out notices to all of their dealers, which 
the government insisted upoa, saying that there 
were no restrictions on the sale of contract hard- 
ware, 


To prove that the damages extend beyond 1969 


or 1970, we will have to show additional incidents 


and we will have to shew tonidunl effect of the +* 

conspiracy cn prices. For purposes of settlement 

we deemed that the cutoff date should be 1969. 
There's a s.ime problem going back in terms of 


eligibility to participate in the settlement. And 


because this is a partial settlement, because the 


money is in the bank earning interest for the 
plaintitrs, we deemed that the plaintiffs would 
not be prejudiced by awaiting the outcome of che 
trial against the non-settling defendants to deter- 
mine precisely how mich each person would be 
eligible to receive. Following proof ac trial we - 
can determine what kind of weighted percentages | 
to give, extensions versus new jebs, prior to 
versus subsequent to 1964, if there has to be 
differentiat. a made, If the plaintiffs faii 
prove fraudulent concealment, in other words, 

THE COURT: All right. 

Now, L think the objections submitted in 
writing are largely, if not entirely, directed 
against the allocation 80/20. 

Is there any reason why that 80/20 has to be 
an inviolate established percentage or proportion 
made at the present time? 


MR. FREEMAN: Yes, that's the only basis on | 


which the public classes accepted this settlement: ¢ & 


This settlement was offered to the states and 
the public class as a $6 million settlement, And 
when the State of California, or the State of New ~ | 
York, or the State of Illinois analyzed the amount 


that it stood to receive from this settlement, 


b3i 


computations were made on the basis of population 


and capital expenditures, and each state got a 
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rough idea of what it weuld receive. And it was 
only on that basis that the Attorneys General of 
the various states accepted this set*lement, 

I might point out, your Horr, | “his case 
originally included one national priva ass 
action and another private class action by Sturdy 
Home Builders - both of which were dismissed as 
soon as those private builders were required to 
respond to discovery. Rather than submit to depo- 
sitlons or answer iricrrogatories, those private 
builders dismissed ths .v cases. 

It's the pubitic «sencies that have carried 
this litigation fu. six rs, And there was a 
strong sentiment among che public agencics thai 
the private class shout. ~ct nothing, cue to the 
fact that Le private class has a pass- ~ problem. 
They build for profit, they simply resel}, their 
buildings, or their hotels and motels, rent the FT 


rooms out to people; and the fact that the exten- 


sions, where the major overcharge may have eccurred, 


are concentrated in the public sector, The evidenc 


Me 


shows that there are very few, if any, extensions 


in the private «ctor. 


In order to resolve the matter by some reliab 
statistical evidence, rather than simply hard bar- 
gaining as has occurred in many other cases, we 
felt tnat the fairest and most appropriate way to 
allocate the settlement would be to take Emhart's 
sales figures, because it was a unique opportunity 
to get precise figures with respect to sales ae 
different categories of end users. Those type of 
statistics were not available in other cases, such 
as the plumbing case or the gypsum case in terms 
of breaking down the sales. And rather than liti- 
gate how much one class shouida get rather than 
another, we went to the most reliable statistics 
we could find. 

But I would like to emphasize that that $6 mi 
lion was the settlement which the public plaintiff 
accepted. And I think you can view the settlement 
in terms of two separate cases. $6 million was 


being paid to settle the public class actions and 


$1.5 million being paid to settle the private class 


actions. | 

And I think Emhart clearly understood that oa 
Emhart, in fact, in its memorandum, supports aa 
allocation. 


Thank you, your Honor. 
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THE COURT: All right. 

MR. FREEMAN: I'm sorry, your Honor. I didn't 
want to leave the impression that there was no 
private case that went forward. Mr. Montague, as 
class representative of his private class -- 

THE COURT: You didn't leave that impression, 

MR, FREEMAN: -- has prosecuted that case. 

It's only Bermar and Sturdy Homes that has 
dropped out of the litigation. 

THE COURT: It would be very interesting to 
see where Mr, Montague stands, now that he is 
representing both private and public. That questicr 
has been raised here by somebody, 

MR. FREEMAN: I think that's why, your Honor, 


the reference to statistics is so important, The 


t 


fact that the statistics do break down almost pre- 


cisely at 80/20, no matter whether you use Mr. 


Dykeman's study or Emhart's sales figures - Mr. 
Dykeman's study being a study of distributors 
throughout the country. 

L think the important thing is in this case 
that those statistics are available, and unlike 
other cases it was not merely bargaining among 
plaintiffs' counsel, The settlement way presented 


to people on the basis of the statistics. 


THE COURT: There is some support, certainly, 
statistical support, in what you might call neutra 
data, as well as Emhart's data, for the 80/20; right? 

MR, FREEMAN: Yes. 

Given the track record -- well, yes, it's con 
temporaneous analyses by the Sales Department of 
Emhart during the period that the sales were made, — 
These are analyses made in '66, '67, '68. They w 
not made for purposes of the litigation. 

THE COURT: Well, that reflects distribution 
of Emhart's sales and Dykeman's study represents 
distribution on a mch broader basis? 

MR, FREEMAN: Yes, your Honor. 

THE COURT: Right? 

MR. FREEMAN: Yes. 

But I think the Dykeman study reenforces the 
allocation that we've made, But I think for pur~ 
poses of the settlement I don't think it's necess 


to look beyond Emhart's sales, because Emhart is 


settling for Emhart, Emhart is not settling for 7+]. 


anyone else, And I do not think it would be appro- 
priate to make Emhart pay for anybody other than 
itself, 

THE COURT: At this stage. 


MR. FREEMAN: At this stage. 
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Thank you, your Honor. 

THE COURT: All right. 

MRNQMONTAGUE: Your Honor, my remarks are 
basically in response to the questions raised by °- 
objectors, and it may be more appropriate for me 
to await for the objectors to speak and then If 
won't have to repeat or second guess wuat they're 
going to say - if that would be all right with the 
Court. 

THE COURT: Okay. 


Are you rising to object? 


MR, BGIXON: I would like to make some observa- 


tions in support of the settlement -- 
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THE COURT: All right. 

MR. DIXON: -- that, I guess, I was principall 
responsible for. 

THE COUR.: You submitted a very fine brief in 
support of it. 

MR. DIXON: We have supported a memorandum and 
it sets forth pretty mich everything that I'm in a7 
position to state to your Honor this morning. 


I think if I've learned anything over a aumber 


of years it's (1) that you never know what's going 


to happen in a trial. 


THE COURT: Where did you learn that? 
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MR, DIXON: I learned that in this courtroom 
particularly, as recently as ten days ago. 
And the desirability of a settlement reached 
by involved counsel Lased upon a thorough knowledge 
of the lay and the facts in the case. And I would 


just like to point out, if I may at this point, we 


have a complex case. We do not know what the out— - 


come of a trial of that case will be. 

You do not decid. tse issues of liability 
today in determining wiecher or not this is a fair 
settlement. The question is whether it is reason- 
able within a range which recognizes the uncertain 
ties of law, as the case now stands, and the con- 
comitant risks and the costs necessarily inherent 
in taking this bifurcated trial to a conclusion, 
including appeals. 

Now, the settlement figure which was arrived 
at is, L will tell the Court quite frankly, the top 
fteure that I am willing to recommend to a client 
in settlement of ite case at this point. It comes 
at a point, if your Honor please, when we had had 
five years of discovery - discovery the extent of 
which L think is probably unparalleled within this 
very District. 


There are certain risks that the plaintiffs 
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have in a trial of this case. First of all, they 
find it ircumbent in this case to prove that there 
was a horizontal conspiracy. This is an issue 
which was not raised by the government in any of - 
its civil suits against the individual defendants. 
And if the plaintiffs fail on that particular issue 
they will recover nothing. 

There are problems on the proof of damages. 
Emhart, from the point of view of its profits, its 


fixed costs, the rates of return in other similer 


industries, the sale of hardware by non-defendant 


manufacturers at similar prices, no substantially 
reduced prices following the institution of the 
government and the private suits, Emhart's prices - 
all these provide a defense to Emhart which might, 
in the eyes of the jury, mean “hat no damages would 
be recoverable, or perhaps a small amourt of damages|, 
The legal questions, which have been raised 
before your Honor in motions, will make, in my 
cpinion, for a protracted trial, As a matter of 
fact, there will be two of them: one on llability, 
one on damages. Appeals are inevitable, And it 
seems to me that the delay in a final court deter 
ation of the amount of damages highlights the in- 


portance to the plaintiffs of the fact that they now 


20 
have available to them approximately $8 million. 
When Lee Freeman and I reached this settlemen 
about a year ago, we each believed, based upon our 
experience in the trial of cases, that the figure: 
of seven and a half million dollars as of a year 


ago is not only fair to all the plaintiffs, but 


it's also fair to the defendant Eahart. And that |" 


is a consideration I think this Court will find, 

on the basis of cases cited in our brief, is a 
substantial factor in coming to the conclusion that 
it ts a fair settlement. ; 

New, it should also be noted that the over- 
whelming wajority of the class members apparently 
approve the settlement. There have been only 
approximately 700 opt outs that have appeared as 
e ult of the mailing out of approximately 40,00 
notices; and we, of course, should include the 
countless number of people who received notice by 
publication in the Wall Street Journal and other- 
wise, They apparently realize that they will re 
ceive a substantial recovery from the settlement 
Figure, even if the liability trial is lost. 

Now, a final point. Eaton and Sargent partic 
pated with competent counsel in this case from the 


very start. The very fact that they would be join 
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and severally liable in the event that a conspiracy 
is proven, the very fact that they have chosen to 
make no offer of = e2ttlement whatsoever up to the 
present time and ere apparently determined upon a 
trial of the case, is a final argument which I 
think buttresses the reasonableness to the plain- 
tiffs of this figure of $74 million. 

Thank you, your Honor. 

THE COUR™: Thank you, sir. 

MR, SEYMOUR: l.ay it please the Court. 

THE COURT: Who are you? 

MR, SEYMOUR: I'm Samiel H, Seymour of Washing 

D.¢. 

THE COURT: All right. 

MR. SEYMOUR: I have entered an appearance on 
behalf of 220 members of the private owner-builder 
class. My co-counsel, former Senator Tydings, has 
also entered an appearance on behalf of these client 

We have follewed the progress of these proceed 
ings with particular interest, not only because of 
our ~epresentation of a very substantial segment of 
this class, but because we are counsel for the sare 
class in the gypsum antitrust litigation before 
Judge Zirpoli in San Francisc.), where we have just 


concluded the settlement administration; and in the 
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plywood antitrust litigation before Judge ae 


in New Orleans, where we have just got nationwide 
classes certified. 

We are awere of the “act that this proceeding’ 
has been handled in a model fashion - not only be- 
cause of your Honor's handling of the case, but : 
because of the competence of plaintiffs’ liaison Pah : 
counsel, who are well known to us in other Litiga- | | 
tion as well. ? 

We are not here today to try to upset the 
apple cart by a late appearance. We have certain. 
broad areas of agreement with the proponents of 
this settlement. 

One thing we agree with them about is that 
noa-settling defendants who have elected to go to 
trial have no standing, as a matter of law, to 
challenge a settlement arrived at in a good faith 
manner between c’_.3 representatives and a defend- 
ant whose counsel sees things the way Emhart's 
counsel has explained his position. | 

Moreover, we would support the fairness and . 
adequacy of the $74 million-plus interest sas. 
4£ it were not for the clause in the settlement . 
agreement restricting only 20 per cent of that 


amount to the private owner-builder class. 


THE COURT: Those are separate elements. 
amount of the settlement is satisfactory, consider- 
ing the nature of the claim and all of the elements 
that would be considered in determining whether it 
is fair. 


MR. SEYMOUR: Yes, your Honor. 


THE COURT: And you challenge the allocaticn? 


MR. SEYMOUR: That's right. 

THE COURT: All right. 

MR. SEYMOUR: And I've been in the position of 
negotiating class settlements. We got $67% million 


in gypsum, and a lot of people criticized that as 


’ 


too low; and we know the risks that were attendant 
upon a trial on the issue of liability and damages, 
and we well appreciate the skill with which that 


settlement was negotiated. 
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Now, IL feel that the allocation formrla, how- 
ever, makes the settlement inadequate and unfair 
to the private ovner-builder class, I feel, more- 
over, that the injection of this element of alloca- 
tion and the elements that are down the road and 
will be before this Court at a later date on the 
plan of distribution within the classes place 
counsel for the cwner-builder class in an avkward 


position, a position that is difficult for someone 
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even of Mr. Montague's demonstrated abilities to 
handle. 

Because we have a situation where he's repre- 
senting the national governmental class and the , | 
private owner-builder class in areas where those 
classes are or should be in a strong adversary 
position - at least as a prima facie matter. — 

And there is at the present time, so far as 
I know, no independent spokesman for this class on 
matters of allocation and distribution. 

THE COURT: While you are on _— feet, aren’ 
you speaking to that? 

MR, SEYMOUR: That's exactly what I'm doing. 

THE COURT: Right. 

MR. SEYMOUR: And I think that that leads in 
the sales about the overwhelming support for the 
settlement and the fact that it's mentioned in one 
of the briefs that some of the Johnny-come-latelys 
have raised some issues, but they don't kmow the 
record. a 


I think if you analyze the posture of this 


case you will see the importance of giving very 


careful consideration to the views of outside 
counsel, And I'm not the only one who is going to 
speak to this issue today. 
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In the first place, all but one lawyer in this 
Litigation represents governmental entities, and it 
certainly should come as no surprise to anyone that 
they would be overwhelmingly in favor of taking 80 
per cent of the settlement proceeds. 

In fact, L have facetiously said to Lee Free- 
man, Sx. that I consider the master key Litigation. 
"Freeman's Revenge" because em the gypsum cases ne 
got 10 per cent for the governmental classes on the 
basis of a negotiated inner class settlement, and 
he laughed and conceded that he had dene better in 
this case. And of course he has, it's a brilliant 
thing if you can get 86 per <ent of the settlement 
in the context of this litigation. 

THE COURT: Well, I don't see any validity to 
a comparison of that kind. [f don't know what the 
situation was in the asbestos cases. 

We have some support for the 80/20 allocation 
here; statistical support. Do you question the 
validity or accuracy of what has been produced to : 
support a 80/20? 

MR. SEYMOUR: I do, to some extent. 

THE COURT: What have you got? 

MR. SEYMOUR: Well, I feel, in the first place 


that addressing myself to the statistics that have 
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been produced, I think they are beside the point. 
My basic argument, your Honor, is that there is no 
y 330n to have an allocation in a case where both 
classes are at the same level of the chain of dis- 
tribution and purchase in substantially the same 
fashion. 


That the simple and easy and fair way to 


divide these settlement funds up are to let each 
claimant recover in accordance with the relation- 
ship his claim bears to the total claims asserted, 

THE COURT: It’s easy enough to say that, 
but where would you be now if we actually just put 
all this money, kept it in escrow, and then went . 
ahead and made everybody prove their case and you 
came out with the private omers getting about 6% 
per cent? Which may well be, 

I mean you just object to receiving 20 per 
cent because it isn't enough. I don't see any 
to really undermine or seriously cast doubt upon 
the supporting data which has been furnished to 
the Court for this allocation. 

MR. SEYMOUR: Well, the supporting data which| | 
has been furnished to the Court is essentially the 
Emhart sales statistics. 

TH2 COURT: Essentially. There we have hard 
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data from the fellow who's making the payment. 

MR. SEYMOUR: Right. 

Now, those statistics, I think it must be 
conceded, tell us nothing about the distribution . 
of sales of the industry as a whole, or of the 
co-conspiratorial group. And we are dealing with 
a defendant who is jointly and severally liabte 
for all of the damages on all of the sales in this 
industry that were affected by the conspiracy. 

And when we settle Emhart, it seems to me, we 
should take a look at the overall distribution 
of sales between the public and private sector, 
if we're going to have any kind of an allocation, 
because we are settling its share of the total 
liability; not its liability as in a single tor 
case for its am sales. 

And that's all the more important in a case 
where there are only three solvent defendants and 
where only one of them is willing to settle, This 
settlement and the allocation formla may well wind 
up to be the only recovery the private conasheck tiles : 
class has in this case, because we have to recognize 
the possibility of a victory at the trial by the ~ 
non-settling defendants. 


TEE COURT: AILl right. 


So I don't see how that supports your argument 
MR. SEYMOUR: And I say to your Honor that in 
that kind of context it is particularly important 


that we look not at Emhart's sales, but that its  & 


potential liability for the global sales that are 


involved in the case. | 

THE COURT: How can you say that, and pt the © 
same time say you may wind up with nothing from thefl 
other defendants? 

If you've only got Emhart that you can stick, 
then they're going to be liable for the sales they 
made, They're not going to be liable from the 
sales somebody else made, 

MR. SEYMOUR: Emhart, however -- 

Well, let me go on and try to denvetion this. 

THE COURT: All right. 

MR. SEYMOUR: I think that I've gotten out of 
context. 

What I feel strongly is that in this case, as 
in others, the settling defendant's senkioua. 
adequacy should be judged in terms of the ouneentag 
of sales of the industry and their relative positic 
in it, and not on some flat percentage of their 
sales and the way that those sales happen to be 


allocated in the market place, if you accept the 


analysis of those szles as true, 


THE COURT: Well, wait a minute, before you go 
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There was a study by Dykeman, wasn't there, 
that was submitted here? 

MR. SEYMOUR: Yes. 

THE COURT: Dorsn't that fall within this 80/20 
range? 

MR. SEYMOUR: The study by Dykeman wes sub- 
mitted about ten minutes age 

When we prepared our notice of appearance, 
well before the May 13th deadline, we asked class 
counsel specifically in a letter for all studies, 
survey, reports or other materials that would sup- 
port this allocation. Because at that point we were 


trying to find out why we should agree with it. 
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THE COURT: Sure. 

MR. SEYMOUR: We never heard of the existence 
of a study or support, until a footnote in class 
counsel's brief supporting the settlement referred 
to it. Then we got a more lengthy reference in the 
Emhart brief rebutting our objections. 

Until this morning I never heard that the entire 
study had been put together, There was the covering 


affidavit and it was submitted in evidence - I have 
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not seen it, si 1 think that presents a problem. 
I think we's: entitled to see the support for 

the settlement before we're in the middle of the 


hearing. And we ought to have a chance to address 


ourselves to it and perhaps file comments about it. % 


And we asked for this nearly three weeks ago. pg 


could have been prouuced then, if it was available «| — 


at the time and was going to be cited in the prepar 
tion of their briefs. 

Now, I'm not trying to fait plaintiffs’ coun- 
sel because I know they've got a lot of things to d 
in handling this case. But the point is that otudy 
came in this morning. I have not seen it, None of 
the other objecting counsel who will be heard this 
morning have seen it. And I feel I would like to 
have an opportunity to see it and to comment upon p 
before the Court rules on this matter. 

THE COURT: All right. 


Let's just pass that, then. What do you have 


enough? 
MR. SEYMOUR: Well, what I have specifically 
THE COURT: That you can't fault counsel fox 
the other side, or the public parties with. b & 


you've got something. 


specifically to support your position that 20 isn'ta 
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I saw what you have submitted, It doesn't see 
to me that it's really -- 

MR. SEYMCUR: When we got no survey supporting 
this settlement and when we found out that it was. 
solely based on Emhart’s statistics for a four ‘roi 
period, with which we have some questions that I'd 
like to come back to in a moment, we rather quickly 
because we're operating under a tight deadline 2 
together what Census Bureau statistics and statistics 
for the New York area we could. We got the New Yor 
area statistics, together with the help of Mr. Louis 
Whiteman who is Managing Director of the Owners and 
Builders Division of the Real Estate Board of New 
York, whe provided us with the New York data. 

I have since had an affidavit prepared so that 
at least the sources and the method of eeteutacton 
of that data and the exact way we went about putting 
together our statistics would be in the record, and 
I would like to submit that along with the other new 
filings that have been submitted today. 1 would : 
like to have leave to file the affidavit. 

THE COURT: It may be received. Yes, you can 
file it. 

MR. SEYMOUR: This is the original. 


THE COURT: As I recall it, that data is just 


figures as to public and private buildings, right? 

MR. SEYMOUR: Well, it's more discrete than 
that. 

THE COURT: Does it have any reference to key 
lock systems? 

MR. SEYMOUR: No, it does not. 

But it's more discrete than just public and. 
private buildings. We selected out of the broad 
category of statistics available the statistics 
relating to the categories of buildings involved 
in this case as contained in the class definition, 
ani we further got from the Census Wurean under- 
lying computer runs which helped us to break down 
the broad categories of data provided by them. 

Now, in response to the comment about these 
not being data about the sales of master key syst 
I would respond by saying, as has just been stated 
by Mr. Freeman, that the governmental entities, in 


thinking about the value of this settlement to the 


and probably the way they're going to distribute th 


proceeds amongst themselves, have taken into acc 
statistics on the volume of expenditures for con- 
struction. And these are precisely the type of 
figures that we are urging on the Court now, 


I submit to you that if they are valid enough 
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to apportion the settlement within the governmental 
classes, they are certainly valid enough to make 
some kind of a judgment on the overall reasonable- 
ness of the settlement. : 

I do not maintain that our statistics are con- 
clusive. I say to your Honor -- 

THE COURT: Suppose they do divide it that way 
among themselves, If they use all those figures, 

I mean they still might come out more than 80/20; 
they might come out at a better relationship. 

MR. SEYMOUR: I think that’s a question of how 
the settlemen. proceeds should be distributed and 
I think that it's going to be reached under the 
program presented to your Honor by class counsel 
at a later stage of the litigation. 

And I submit that every issue, once you get 
past the overall amount of the settlement, every 
issue of allocation and every issue of distribution 
is an issue on which the owner-builder class and the 
public entities classes should have a healthy ais! 


ference of opirton, And there is a problem in this 


case because we have no independent representation 


for this class. 
I would say to your Honor that I think that one 


thing that mist be done in this case, I would urge 


that it be done on the issue of allocation, but if 
not on the issue of allocation on the issue of dis 
tribution - that the Court do what Judge Zirpoli 
did in connection with claims administration in the 
gypsum case, 

THE COURT: Easy enough. 

MR. SEYMOUR: Appoint a committee of counsel . 
that includes independent lawyers who can be heard 
on a formal basis in this litigation on those ques 
tions. 

THE COURT: But I heard counsel say that the 
settlement was contingent upon its being accepted 
and that counsel for the public plaintiffs said 
that if they get 80 per cent it will be settled, 
otherwise not. 

MR. SEYMOUR: With all due respect, your Hono 
I submit that thet argument proves too mch. Be~ 
cause what -- 

THE COURT: I'm not talking about what it 


proves; I'm talking about where it leaves us. 


I mean if there's no dispute, if you're all 


willing to wait and have the allocation made on t 
basis either of claims or on the basis of actual 
determination o£ damages, I don't know how long 


that's going to take, According to the defendants 
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here, we may be here till the end of the century. 

MR. SEYMOUR: I don't think, your Honor, that 
that's the alternative we are faced with. 

THE COURT: What is it, then? How else can we 
handle it? 

MR, SEYMOUR: I think, first of all, that no 
lawyer can be in the position of telling a Federal 
Court administering a settlement under Rule 23(e) 
that unless you approve it just the way we've put 
it to you, we're not going to accept it and we're 
going to go back into a procedvial morass. 

At some point a judgment has to be made, ince~ 
pendent of what some lawyer says he’s going to do 
if there's an adjustment made in one aspect of a 
settlement. And I say to you that in case after 
case after case where settlements have been arrived 
at, everybody has stated an inflexib’2 position wit 
regard to them. But when somebody came forward with 
a legitimate objecticn to one aspect of it, that the 
Court felt was legitimate, counsel have found a way 
to accommodate that problem and to keep the settle- 
ment afloat and get it administered, 

We did it in gypsum when Mr. Montague came in 
and said that the settlement couldn't be approved 


until we determined for what years claims would be 


eligible to participate in the settlement, And he 
won that argument. The settlements weren't broken 
over that aspect. 

He made a good point, 2 1 Judge Zirpoli ac- + 


cepted it. 


And I think I'm making a . ‘od point, with all 


due respect, here. ee 

THE COURT: Well, you may have a place to st 
making a good point. And the point theoretically 
pretty good. But there is support here for the 
allocation that has been proposed and it’s not u-~ 
reasonable, it's not just wholly imaginative. 

MR. SEYMOUR: Let me address myself to that 
support, because I've been getting off from the | 
first question which your Honor asked me, which was 
what problems do I have with the Emhart statistics 
as a basis for this settlement, and also the Price, 
Waterhouse study. 

THE COURT: Well, we're just getting the alloc 
tion now, 

MR. SEYMOUR: As they go to allocation. 

THE COURT: Right. 

MR. SEYMOUR: In the first place, I have state 
and will not repeat, that I don't think that those 


statistics have controlling importance where we are 
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settling the liability of a jointly and severally 
liable defendant. 

Secondly, 1 am puzzled by the lack of an ex- 
planation, and maybe one will be forthcoming, of - 


the fact that there is a discrepancy of $24.3 million. 


THE COURT: Well, now, wait a minute, Let me | 


take one first. 

What difference does it make whether it's 
joint and several? If you're going to have to 
split up or put $7% million into, we'll say, a 
judgment of $35 million, the proportion of that 
7 that's going to the private and public is going 
to be the same. It isn't going to be affected by 
whether it's joint and several, or not. 

MR. SEYMOUR: And I think that if it got to 
that it wouldn't go 80/20 either. 

THE COURT: Well, that's another thing. 

But the fact that it's joint and several 
wouldn't make any on and the proportion 
would be the same, no matter how mich the verdict is 
At least it seems to me, I may miss something, 
though. 

MR, SEYMOUR: I think the fact is you can 
elect to enforce your judgment against any one of 


the defendants. 


THE COURT: That's true. But I don't think 
anyone can say I'll take all mine from Emhart, 
I think it still would have to be apportioned among 
all claimants. 

MR. SEYMOUR: Of course. 

THE COURT: Well, the apportionment would be 


the same, no matter how mich is in there, 


MR. SEYMOUR: Now, I think there is a problem 


in the statistics because there's a difference of 
$24.3 million for the four year period 1965 through 
1968, from Emhart's total sales of these products 
to the relevant categorie: of users as reported in 
the proponents’ brief and between the portion of 
those sales which was used to make the 80/20 split, 

For example, we have $22.2 million in 1965 
sales of Emhart which are listed in an effort to 
justify the 8 per cent adequacy of the settlement, 
but only $16.3 million in those sales - a differences: 
of 5.9 per cent - are included in arriving at the 
80/20 split. 

Now, there may be nothing sinister in that. - 
But my point is on this recc¢ed so far there's no 
explanation, What if those sales are sales which 
are appropriately allocable to the private owner- 


builder class? I've raised that question. I think 
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it is appropriate for it to be answered. And, you 
know, I’m trying to get information more than I am 
to find fault with the settlement. 

It is conceded that some private sales were. 
included in public categories. It is not clear 
whether federal sales were excluded. If they were, 
perhaps the affidavit that was filed this morning 
and that I heave not seen clarifies that point. 

And where do condominium and cooperative apart 
ments stand? To me this is one of the most mystify 
ing aspects of this case, 

A condominium, a cooperative end a rental apar 
ment are simply three different ways of having an 
apartment. And I lived and owned a condominium 
apartment in Southeast Washington, and we had the 
most elaborate master key system you ever sa. 

Many of our clients are condominium Luiiders 
who use master key systems and responded to this 
notice because they felt that they were apartment 
builders, What is the justification for the exclu- 
sion of sales to condominium and cooperative apart- 
ments which are an ever increasing part of the high 
rise residential market? Those ate some of the typ 
of detailed problems I have with the Emhart statis- 


tics. 


The Price, Waterhouse study, at the stage in 
which it was last night when I had only the briefs 
before me, was admittedly incomplete. What's been 
done, what has been added in the affidavit filed see 
this morning, I don't mow. And I want an aon 
tunity to study it, But it deals significantly, 


your Honor, with jobs - not dollars. it allocates. ‘|: 


the jobs between different categories. One job 
equals one unit basis. 

Now, all jobs are not equal in their dollar 
value and there's no evidence in the record that 
show that the value of jobs tends to even out over | 
any kind of a selected sample, mich less the rela- 

. rely random sample taken here. I submit that a 
dollar breakdown is more relevant than a breakdown 
based on jobs, 

Now, there are some things that weren't counted 
Why weren't they counted? If you will lock at the 
Dykeman study, at least the page of it appended to 
the Emhart brief, they counted the Jatenees Public =| 
Other which added 2.91 per cent to the grescenank 
total. But they didn't put down Private - ce 
which is 18.8 per cent. And they didn't include. 
Unknown, which is 11,03 per cent, 


Now, it's very clear from the very many public 


t 3s 
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categories that you have in that study that the 
public sector is covered virtually entirely by 
specific categories. And those Unlmown and those 
Private - Uther categories are, in all probability, 
private owner-builder construction, But they were 
simply left out, There wasn't even an attempt to 
make some kind of an allocation. And together they 
account for 29.83 per cent of the sales shown in th 
Dykeman report, I submit to you it is very ques- 
tionable. 

The report doesn't say anything, unless this 
has been supplied this morning, about the time 
period covered, about the basic assumptions and 
about the ckndeauy- Maybe that's in the record 
now, but it wasn't in the record in time for any 
of the objectors to assess its validity. 

It was not given to us when we asked for it. 

I think that in truth and in fact it cannot be 

said that there was a proper evidentiary record 

at the commencement of this hearing on which members 
of the class could come in and avail pineewtens of 
their right under Rule 23 to evaluate the settle- 
ment and be heard on any problems they have, 

THE COURT: All right. 


MR. SEYMOUR: It isn't enough, in my view, to 


allude to the enormous record in this case because 
THE COURT: All right. That's enough. 
MR. SEYMOUR: Pardon? 
THE COURT: I mean you're just getting a little 
redundant now. 
That's your whole point, isn't it? 


MR. SEYMOUR: All right. 


awry 


Now, I think that we are dealing here with two 


classes, which in terms of the notice which was 
given are relatively equal size. 

The briefs say that 20,000 notices were sent 
to public entities and 17,700 were sent to private 
entities. And I think that there's a real questior 
as to an 80/20 split between entities who are at 
the same level of the chain of distribution and 
are roughly equal in their numbers, There could be 
tremendous distortions caused by a hasty compartmen 
talization of these settlement funds into any kind 
of a category at this point, without looking at a 
available statistics, : 

We could get a situation where an enormous 
number of builder-owners claims -- we had 35,000 
claims in the gypsum cases against a sum of 1.6 mi 
lion before attorneys' fees and expenses are de- 


ducted, and the recovery could be absolutely de min 


vil 


Yet the evidence here may show that the owner- 
builders were damaged as substantially as the 
governmental entities in this case, 

We could have a situation where the reverse - 
type of distortion occurs. It is simply a very, 
very arbitrary and risky thing to divide a fund up, 
and it should only be done on the basis of all the 
data and the best data available, and not merely 
the data which happens to be in the record and 
teadered by the propenents of this settlement. 

In the gypsum cases we did have, and I'm sure 
it will be pointed out, settlement funds allocated 
to each class cn a percentage basis, ut that was 
done because the classes were vertically structured 
and we had problems of pass and remoteness and it 
was necessary to allocate portions o£ the fund to 
each class based upon the distribution channels in 
the industry. But that isn't the case neve where 
we're dealing with the fourth tier 3n the chain of 


distribution. 


iL think that there are several other things, 


aspects in which the record here is not complete. 
We have a long and impressive description of the 
discovery which has taken place in this case, Yet 


there is no evidence of industry sales and how they 


~ 
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break down between public and private buyers. 

From the files of the other defendants I f 
it hard to believe that we don’t have more statis- 
tics available to us in this very record than the |] 
Emhart sales statistics. 

THE COURT: Well, yes, you put your finger 


a sore point, Some of that data we don't have from . 


some of the defendants. There’s a motion today t 
compel disclosure of that kind of evidence which 
has not yet been furnished, 

MR. SEYMOUR: I see. 

I also point ovt that much is made in both 
supporting briefs of the - and I quote the word - 
“evidence that the overcharge was greater on 
master key extensions than it was on original in- 
stallations. And then the extrapolation that ther 
are more extensions in the public sector than in 
the private sector. 

But I'm mystified at how to deal with an 
assertion like that when that evidence isn’t put 
the record in some kind of manageable form, We 
don't have any affidavit introducing some exhibits 
which show it or which introduce deposition excerpt 
which refer to that that we can assess and see 


whether that's true or not. There's just, at this 
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45 
point, an ipse dixit that the evidence shows this 
and that it somehow supports the split, And I don’ 
think that's a proper kind of record, 

THs COURT: I don't think that was used to sup- 
port the spiit, That was used -= 

MR, SEYMOUR: No, Itwas. It was used to -- 

THE COURT: Well, if it was a sale it would 
support the split because you're dealing only with 
sales, It wouldn't make any difference whether it 
was sold as an extension or sold originally, if it 
was sold within the period. 

MR, SEYMOUR: I agree with that. 

But the proponents of the settlement say that 
one justification of the 80/20 split is the fact 
that there is evidence in the record that the over- 
charge was greater on extensions than it was on 
original sales and that the public entities bought 
more extensions and the private entities bought the 
other. 

THE COURT: Well, if that's so, that's an 
argument that cculd be made, that they got over~ 
charged a whole lot more; because of the extensions 
the overcharges were a whole lot more and they had 
all the extensions. 


MR. SEYMOUR: Of course, it's an argument that 
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could be made, But my point is it has been sia 


But this is an evidentiary hearing on the 4 
settlement and that evidence has been alluded aa | 
but not in any way put in the record so that those 
who are affected by the settlement can satisfy a | 
themselves with respect to it, | 

THE COURT: The only way they used it, really j 
was to try to explain why they settled on 8 per e 
At least I so understood, 

Well, let me interrupt here at this point. 

If we are going to get into a situation where we 
are going to have to have evidentiary hearings in 
order to support this allocation, spending a lot 
more time in arguing for the record isn't going to 
help us, So what 1 would suggest is a short reces 

Now, you have received data, you say, only to 
day. Now, you know Mr, Freeman, you know these 
other fellows, Maybe it would be a good chance to 
sit down and spend half an hour talking with them 
to see what can be done, if possible, to resolve 
this so that we don't get into a position of 
jeopardizing an offer of settlement, which I would 
think the plaintiff would not want to do, because 
this is not de minimis, We're talking about $7% 
million. 


And ueither are any of these parties, so far 
as I can see, lacking in responsibility. They are 
all, I would think, fairly substantial people. And 
while some are government, your clients are business- 
men, 

MR. SEYMOUR: That's right. 

THE COURT: So I'll take a recess for about -. 
half an hour and let you fellows chat. 

MR, FREEMAN: Your Honor, if I may have five 
minutes to simply respond to Mr, Seymour, and perhaps 
I can clarify a fav miscenceptions that other coun~ 


sel might have. 


{ 


L'd like to just clarify a couple of pints 
that Mr. Seymour made, sowe could ve that on the 
record before the recess. 

THE COURT: AIl right. 

MR, FREEMAN: First of all, I think I mst 
emphasize again that the definition of the private 
class only includes apartment buildings, hoteis, 
and office buildings. It does not include the 
vast bulk of private construction: housing, town 


houses, garages, warehouses, banks, gas staticns, 


That is the reason for the so-called discrepancy of 


$24 million between the statistics used for alicca- 


tion and Emhart's total sales, 


That simply points up the favoravle nature of | 
the settlement from the plaintiffs’ standpoint be- 
cause we used Emhart's total sales, even though s 
of those sales went to people who were ..°> included 
in the private class. 

The second point is, of course, that the vast 
bulk of private construction does not use master 
keys or contract hardware as defined in this case 
and, of course, the sales were excluded with respec 
to those. 

That similarly explains the alleged gap in the 
Dykeman study. All public construction is included 
in the class definition, whereas all other private 
construction other than offices, hotels and apart- 
ment buildings is excluded from the private class. 

Therefore, as pointed out in the Emhart memo-~ 
randum, public construction, according to the Dyke- 
man study, is 50 per cent, and private construction 


is 10 per cent - which is about an 80/20 split, 


But they only add up to 60 per cent of the total 


jobs sold by distributors, minus there's also a 
factor of unknowns. 

With respect to the -- 

THE COURT: Now, wait a minute, 


While you are talking to the Court, for the 
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record, I think that we ought to make sure that Mr, 
Seymour is hearing what you say, because then you 
won't have to repeat it for hin. 

MR, SEYMOUR: I's hearing what he's saying. 

THE COURT; Are you? Are you able to hear him 
all right? 

HR. SEYMOUR: Yes, your Honor, I an. 

THE COURT: All right. 

MR. FREEMAN: That's the other thing that I 
would like to gen into. Mr, Seymour talks about a 
lack of e ace here. We have filed with this 
Court a lengthy designation of evidence, as well as 
a brief, a pre-trial brief, That brief has been on 
file with this Court for over a year. There's a 
designation of more than 110 pages which sets forth 
all of the things that Mr Seymour wished to find 
out abcut., 

In addition, all the depositions and various 
other material that has been assembled in this case, 
as well as the deposition exhibits, have been filed 
with this Court pursuant to normal procedures. And 


they are available for review by counsel, Since 


we're going to trial against two of the defendants, 


we did not think it appropriate to lay out all our 


evidence and all our theories to satisfy Mr, Seymour 


THE COURT: A111 right. 

Now, if you don’t mind, Mr, Freeman, instead 
of giving a full ead complete rebuttal -- 

MR, FREEMAN: I don't mean to. LI‘m sorry. 


-- to Mr, Seymour at this point, 


I feel that there's maybe some lack of communication 


or some failure to recognize everything that a 
been communicated. And I thought if you fellows sa 
down and talked for a few minutes we might narrow 
exactly what we're disputing about. 

MR, FREEMAN: The thing I simply wish to point 
out is that these points that I'm making have been 
made in papers previcisly filed, 

‘THE COURT: Sure. 

MR. FREEMAN: And that the evidence that he is 
7 talking about is on file with this Court, as weil as 
the Emhart statistics were filed with the Court at 
tha time we sent out class action notice. All of 
that material is in the file. | 

THE COURT: Right, 

But he spoke so well of you that I thorrh™, you 
know, that ae on a friendly basis and you can’ i é 
now point out to hin. 


Ye came up here, he says, sort of on the fly - 


rm 4c 
aes, 


that's the impression I get - and not really avare 
of -1l of this information which you have placed 
upon the record. I thought if you could talk with 
him a few minutes, maybe you could get cswn to 
something that would either eliminate this problem 
or have a more restricted and complete evidentiary 
hearing. We will see just where we do stand. 

MR, FREEMAN: I agree, your Honor. 

The only other problem ~ I will attempt to do 
it, Ido not feel it will alleviate his objections, 
the main reason being that the counsel who filed 
these objections for Mr. Seymour previously worked 
in our office during the preparation of this case 
and so Mr. Seymour's office should be thoroughly 
familiar, since he hired our associate away from us. 

IL cannot understand his representations that 
he's up here on the fly. 

THE COURT: Well, maybe he just forgot. You 
know, he got up early this morning. 


MR. FREEMAN: Thank you, your Honor, 


THE COURT: We will take a short recess, anywa 


(Short recess.) 


THE COURT: We had a notice that a Mr. Simon 
was going to appear today. 
MR. KING: Mr, Simon, did you say? 


THE COURT: Yes. 


Cal 
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MR. KING: Yes, your Honor. I appear in his 


behalf, 

I'm Joe King, your Honor, from Howrey & Simon [T° ; 
in Washington. I appear on beheif of Exton eennaies 
tion and eight affiliated firms. 

Your Honor has been very patient this moming 
and I will attempt just to highlight some of ay 
objections, 

THE COURT: Wait a minute. You — for 
Exxon Corporation? 

MR. KING: Yes, your Honor. 

THE COURT: And you're with what firm? 

MR. KING: Howrey, H-o-w-r-e-y and Simon, 
Washington, D.C. 

THE COURT: All right. 

MR. KING: For purposes of making this abbre~ = 
yiated, I adopt in large part what Mr. Seymour has” 
said this morni.,. to expedite the matter. : 

THE COURT: Yes. 

MR. KING: But I do have a few other points I 
would like to emphasize. 

(24 


Cver the recess I believe I've been able to 
learn some matters which will help shed light on 
the problem raised this morning. Let me state 
from the outset we make no objection to the amount 
of the settlement. 

THe COURT: All right. 

MR. KING: I thought it was significant that. 
Mr. Dixon's eloquent statement spoke to the amount 
of the settlement and did not speak to the allega- 
tion problem -- allocation. And we do not object 
to the amount of the settlement, 

Tae COURT: All right. 

MR. KING: But we come back to the problem of 
the 80/20 allegation. 

THE COURT: "Allocation." 

MR. KING: Allocation. 

Now, let me emphasize at the outset that one 
of the problems I believe we have is that there is 


a very real conflict of interest on the part of 


counsel for plaintiff representing both private 


bodies and national class public bodies in this case. 
If I could direct your attention for just two 

sentences of the memorandum filed by Mr. Montague- 

and Mr, Freeman, I think it would highlight for the 


Court something that struck me immediately. Those 


sentences read that, "There were meetings and nume 
ous discussions among plaintiffs’ counsel prior to 
complete acceptance of the settlement agreement," 

And that, "These discussions led to an agreement - 
on the amount of the settlement and the allocation 
between public and private bodies." 

THE COURT: Right. 

MR. KING: These were discussions among plain 
tiffs’ counsel. 

THE COURT: Yes, 

MR, KING: Now, I think that's significant. 
This memorandum, filed in support of the settlement 
by counsel for the class representatives, at the 
outset makes scant reference to the statistics fil 
in support of the settlement here today. 

There is some reference to the analysis of the 
Emhart statistics in the memorandum, But it was 


only today, after objections were made, that any 


further data had been brought forward in the affi- 


davit filed by Mr. Freeman and his colleague. 
Now, I'd like to address myself very, very 
briefly to both points. 
THE COURT: What affidavit is that? 
MR. KING: Mr. Freeman filed an affidavit, L 


believe Miss Carol -- 


MR. FREEMAN: Gibbs, 

MR. KING: Dealing with the Price, Waterhouse 
study, 

THE COURT: "Freeman." I thought you said ~ 
"Friedman." All right. 

MR. KING: I emphasize this point because this. 
Court has a fiduciary duty to all class members and 
when we have an albcation between members of two 
competing classes based upon discussions between 
plaintiffs’ counsel, I respectfully submit that t 
Court must scrutinize very, very carefully that 
division of the settlement fund reached among mem- 
bers of the plaintiffs’ class representatives who 
do have a confl*-t of interest. 

Now, the justification submitted here today 
for the 80/20 allocation I believe could not hold 
up, for two basic reasons. But let me make one 
earlier point before addressing myself to those 
statistical reports referred to. 

THE COURT: All right. 

MR, KING: If Mr. Freeman is so confident -- 


THE COURT », no, What are the points? 


Just get to the points. Never mind who made 
Pp 


them, 


MR. KING: The points are that the notice to 


the class members that have gone out under the 
signature of the clerk of the court in paragraph 
B3 makes it clear that any purchaser from any of 
the defendants, not just from Emhart, can share in 


this settlement fund. 


THE COURT: Yes, 


wR. KING: For that reason alone, the statistich 


of Emhart only are irrelevant because we do not 
know -- 

THE COURT: Well, they're not irrelevant, 

MR, KING: I believe they are, if your Honor 
please, We need statistics from the industry. 

THE COURT: All right. Is that your first 
point? 

MR, KING: That's the first point? Because 
the statistics representing the purchases of the 
other defendants may be out of proportion. , 

Now, J appreciate the hour is getting late and 
I would like to refer, if I might, on a matter deal 
ing with the Price, Waterhouse statistics. 

I attempted, over the recess, to obtain from | 
the Deputy Clerk the deposition of Mr, Dykeman. 
That is not on file yet. It was recently taken, 
But that is the deposition referred to in Paragraph 
3 of Lee Freeman's affidavit filed today. 
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Based on my discussions with counsel for the 
defendants, they are of the opinion that the data 
presented in Mz. Freeman's affidavit is unrepre- 
sentative of an 80/20 allecation, And I would like 
to ask the Court's permission -- 

THE COURT: What is? Repeat that, please. 

MR. KING: That the information contained in). 


the report relied on by Mr, Freeman, mainly the 


Dykeman report, is not representative of an 80/20 


split. 

ZL would like the Court to permit me to yield 
for just a few minutes to Mr, Bates, who has been 
in this case for some period of time, who is better 
able than I to point out the pitfalls in the Price, 
Waterhouse data. And I think you will find that 
very, very, very convincing as to why we do not have 
before this Court at this time adequate data of an 
evidentiary nature upon which to adopt the 80/20 
allocation, 

Let me conclude my remarks by saying that as 
i'm sure after listening to Mr, Bates you will be 
convinced that the only fair way of having this 
settlement approved - and again, I have no objection 
to the size of the fund - is to have all claimants 
file their claims, whether public bodies or private 
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bodies. 

And if Mr. Freeman is convinced and confident 
that the 80/20 formla is accurate, well, then it 
will all wash out; there will be 80/20. 

Now, conceivably my clients will get less, 
conceivably it's not 80/20. Your Honor mentioned 
the term 6 per cent, or 6 point some odd. We don't 
know that, But I submit to this Court that tients 
no evidence before this Court to support the 80/20. 

I think Mr. Bates will remove in your Honor’s 
mind -- 

THE COURT: Well, let's hear from Mr, Bates, 
then, You've served to introduce him, 

MR. MONIAGUE: Your Honor, before Mr. Bates -=- 

THE COURT: Mr, Bates? Are you talking about 
the same Mr, Bates who represents another defendant 

MR, FREEMAN: Yes. 

MR. KING: Your Honor, the reason I say that 
is L received this affidavit over the break, L've 
had discussions with him, I believe he has knowLed: 


which can be of great help to this Court, if only 


as a friend of the Court, not speaking on behalf of J 


a party. 
L believe he can put in perspective some of 


the statements in Mx. Freeman's affidavit to show 
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that this is not representative cf an 80/20 split 
in the industry. 

THE COURT: You e not able to give me that 
information? 

MR. KING: I can comment in a cursory iene 
your Honor, 

COURT: What? 
KING: I can comment in a cursory manner, 

THE COURT: Well, in 2 cursory manner you said 
you don't think these statistics are s r the 
information is inaccurate, or what, But that's very 
cursory, 

MR. KING: Because I have not had time, your 
Honor. 

I believe Mr, Bates could explain it to the 
Court more fully, or I would ask leave to file a 
supplemental memorandum within, say, ten days. 
Because I believe we have a real problem in the 
statistics, in the statistical presentation here, 

THE COURT: Do you, at least, know the nature 
of the problem? What is the nature of the problem? 

MR. KING: Well, for example, I'm told by 
counsel for the defendants that the statement in 
Paragraph 3A, that master key projects from the 


files -- 


THE COURT: What are you reading from? 

MR. KiNG: Page 2, your Honor, 

THE COURT: Of what? 

MR. KING: Mr. Freeman's affidavit. 

THE COURT: Lee Freeman's affidavit filed 
today? 

MR. KING: Yes, your Honor, 

THE COURT: Page 3? 

MR, KING: Page 2, Paragraph 34 at the top. 

THE CoURT: All right. 

MR. KING: I am told that rather than the fi 
of more than ninety contract hardware distributors, 
Lines 2 and 3, there are probably the files of no 
more than twenty to thirty sampled. And this was 
not a random sampling. 

Also I am told - and I can be corrected by 
defendants’ counsel if I'm misstating - that repre- 
sentatives of the plaintiffs selected which files 


would be looked at throughout the country, 


IL am told that the criteria or the purpose of , 


this study was not to determine an 80/20 formula, 
but to determine a markup on purchases by public — 
bodies. So I believe that if given time, or if t 
Court will listen to Mr. Bates, it can be explained 


to this Court that this study relied on by Mr. Dyk 
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man is not a sound basis upon which to make a con- 
clusion that the 80/20 formla has any validity in 
this industry. 

THE COURT: Well, I'm not going |» hear Mr. 
Bates. Mr. Bates has no standing to object and I'm 
not going to let him sneak in and make an objection 
under your aegis. If you have something, that's 
one thing. 

Mr, Bates is representing other defendants in 
this case and he has no standing whatsoever to object 


on any basis to this proposed settlement. 


“, 


WR. KING: I'm sorxy, your Honor, it was not 
to make an objection, but to assist the Court in 
understanding the data put before it, 

Possibly, then, if I could have ten days to 
file a memorandum I could aid the Court in making 
certain that all the facts 

THE COURT: you till Friday. 

MR. KING: Thank you, your Honor. 

THE COURT: If you want to file a memorandum. 

Anybody else? 


MR. GRIFFIN: Yes, your Honor. 


Your Honor, ay name is Joseph Griffin, I'm 


here on behalf of the law firm of Arent. Fox, 


Kintner, Plotkin & Kahn. 
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THE COURT: Joseph who? I'm sorry. 

MR, GRIFFIN: Griffin, G-r-i-f-f-i-n. 

THE COURT: Yes. 

MR. GRIFFIN: Here on behalf of the Washington, 
D.C, law firm that represents a large number of 
private owner-builders. We have attached a list 
of those owner-builders to my notice, 

I will be very brief, your Honor. I would 
just like to emphasize and support the objections 
that Mr. Seymour and Mr. King have raised, And I 
think there are two which you've heard at soma 
length. But I want to emphasize them from a 
slightly different perspective. 

One is it seems to me that the counsel here 
in supporting this settlement have the burden of 
proof as to this 80/20 split, and they simply have 
not met it, They talked at length this morning 
about the evidence being in the record. 

I was here yesterday and reviewed the record, 
and while it might be said that upon a day long 


review of the record I could have picked out bits 


and pieces that lent some support to some aspects 


of the 80/20, I don't think that's full compliance 
with the notice requirement and I don't think 


private owner-builder clients should be forced to 
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do that, 
There's nn reason why the notice or some 
supplemental pleading could not be filed 
page or two that gave the notice, 
last minute, you know, morning-o 
davit sort of thing, which I think 
excusable, 
If they are going to purport to support this 


fizure, then they should do it in a timely fashion 


and all the members of the class should have ade- 


uate notice. and they should not have to come here 
> 


documents to try to piece together what the support 
for the formla might or might not be. So I *hink 
on simple due process grounds they 

Secondly, I think If, 
substantial questions as to these studies and I 
understand he is going to submit a supplemental 
memorandum on those points. 

The other point, I think, your Honor, which 


I equally feel strong about, is the whole conflict 


and read the thousands F depositions and 


of interest situation. I don't think this Court 
can disagree that Mr. Montague certainly has at 


least an apparent conflict of interest. 


I do not, in any way, question him or his 
honor. I know him to be an honorable man, But 
again the standards here are one of apparent con- 
flict of interest. 

He is going to have to be representing a 
of two different classes distributing the settle-.- 
ment in accordance to his formula or some other oe 
formila, And it seems to me there is an si. 
need here for some Sndepantent netelae counsel who 
represents the private owner-builders, aud them onl 
Therefore, I would strongly support Mr, Seymour's 
suggestion that such a counsel be appointed - a 
the capacity is up to your Honor; whether he would 
be a'class representative, or claims review commit- 
tee, or whatever, But it seems to me there's a 
clear need for that. | 

That's really all I have to say, your Honor. 
Thank you. 

THE COURT: All right. 

MR. BURNS: Good morning, your Honor. My name | 
is Fred Burns, with the firm of Sager & Burns, 


As you recall, we have been here previously on 


behalf of three private parties plaintiff - Bermar , 
Construction, et al. 


I would just like to point out to your Yonor a 
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few observations that I think might be appropriate 
in light of the objections of certain very lerge 
private parties. 

During the litigation the three parties I 
represented in the private sphere had to Grop out 
of the litigation. I think this is significant 
when you analyze the fairness of the settlement. 

One of the parties, your Honor, went sees 
one of the parties had a change of cwnership and 
lost interest; and the only party that continued, 
the only owner-builder that continued had found 


that it was too time-consuming to participate in 


the litigation. As a businessman he preferred to 


continue building new jobs and maintaining his 
relationships, rather than to be deposed and to go 
through the interrogatory process. 

Additionally, I might point out that they were 
not able to come up with the costs of litigation 
that were necessarily involved in this litigation. 

By contrast, your Honor, I might point out 
that the public entities -- we also lad a problem 
with records, However, in the public entities I 
note that they were able to come up with the costs 
to take a vigorous stance in the litigation, they 


did retain records so that they could prove damages 


and they were prepared to answer interrogatories 
and to go through the deposition process. 

THE COURT: What's the point of this? Are 
you seeking an allowance for counsel? 

MR. BURNS: No, your Honor. 

THE COURT: Or to proczed in forma pauperis, 
or what? ) | | 

MR. BURNS: Your Honor, the point of this a. 
I believe, the allocation of 30/20 not only is sup- 
ported by the records of showing that this was what 

was actually purchased in the market place, but it 

also shows that the governmental entities are 
getting a isis share of the recovery and this 
could be possibly due to the more aggressive postur 
they were able to take in the litigation - both by 
being able to respond to the discovery and to 
handle the costs inherent in discovery. 

THE COURT: What makes you believe that? Why 


don't you believe that they're being overly generou 


with the private parties when they allocate 20 per . : 


cent to them? 

MR. BURNS: Well, if they are, then the 
private parties are not being adversely injured - : 
and the only objections are by the private parties. 


THE COURT: I know they are objecting. And so 


are you. 

MR, BURNS: No, your Honor. 

THE COURT: But you're not supporting your 
objection with anything. 

MR. BURNS: I'm supporting the allocation of 
the 80/20 -- 

THE COURT: That's what I mean. 

MR, BURNS: -- and saying that it reflects 
possibly the -- 

THe COURT: Possibly. 

MR, BURNS: -- strength of the Litigation as 
reflected, 

THE COURT: And I say it possibly reflects an 
overly generous treatment of the private parties, 

HMR. BURNS: It might well. 

THe COURT: What? 

MR. BURNS: Yes, your Honor, it might, Kut it 
doesn't reflect an unfair allocation, an inadequate 
allocation to the private parties plaintiif is what 
I'm indicating. 

The private parties plaintiff who have cone in 


late in this litigaticn now do have adequate re- 


sources and adequate counsel and were well aware of 


the litigation for many years. It's been well 


publicized. 


THE COURT: All right. So you support them, 

MR. BURNS: I support the settlement on the 
80/20 allocations contained in the settlement offer 
I believe it's more than adequate for the private- 
parties plaintiff. 

THE COURT: You're in favor of adopting the 
settlement. . 

MR. BURNS: Yes, your Honor. 

THE COURT: ALL right. 

MR. BURNS: Thank you. 


THE COURT: I didn't put words in your mouth, 


did I, Mr. Burns, when I suggested that maybe this 


was more then a private party -- 

MR. BURNS: No, your Honor. 

THE COURT: LI see. I anticipated what you 
were going to say. 

MR, BURNS: Thank you, your Honor. 

MR. MONTAGUE: Your Honor, I'm Laddie Montague 
co-liaison counsel, LI would Like to respond to so 
of the objections that were made this morning. 

But one short matter before I do that. -I wou 
like to point out to the Court that I think it's 
equally as important to look at the approval which | 
has been given this settlement and the proposed 


allocation, as well as the objections. And based o 
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the information which we've compiled from responses 
to the notice of the public class, there were 
approximately 20,000 notices sent out and there 
were no objections whatscever to either the settle- 
ment or the allocation. 

With respect to the private class, there were 
approximately 15,000 notices which were mailed and 
delivered. As a result of that, there were approx 
imately eighty lavyers who entered their appearance, 
There were approximately another seventy-five to 
eighty claimants who wrote in and affirmatively 
wished to be included in the settlement. And of 
that amount there are, I believe three lawyers who 
came up today which cbjected to the settlement. 

So I think that overall there has been an over 
whelming support, both of the settlement and of the 
proposed allocation. 

Now, the objections are basically - I should 
say really exclusively aimed at the allocation and 
not the settlement. I don't believe anyone has. 
voiced any objection whatsoever to the $7.5 million 
overall, 

THE COURT: Ail right. 

MR. MONTAGUE: And, in a sense, I can under- 


stand the objections to the private class allocat 


because of experience of the counsel here today in 
other class actions in the construction industry. 
I believe they've referred to the gypsum case, the 
plumbing case, and in those -- 


THE COURT: What was the second one? 


MR, MONTAGUE: Piumbing fixtures, your Honor, 


In those cases, it's true that the builder- 
owners got, by far, the largest share of that 
settlement. 

In the gypsum case, which was a total settle- 
ment not a partial settlement like here, I believe 
the builder-owners got 37 per cent. 

In the plumbing case I believe it was substan- 
tially more - it may have been as close to 75 or 
80 per cent, 

So that those attorneys, based on that back- 
ground and that conditioning, would expect that an 
allocation in this case should certainly be more 
than 20 per cent for the builder-owners. 8 

Now, when I was first confronted with this 
problem I had the exact same reaction, even perhaps 
more vigorously than some that were voiced here 
today. In fact, the allocation initially suggested 
in negotiations was less than 80/20 per cent for 


the builder-owntrs, for the private class, 


_ ten & 


In order to satisfy ourselves as to what the 
proper allocation was, we made a very 
study of the statistics in the Emhart 
those sales statistics, your Honor, are unigue. 
That type of statistic had never appeared in any 
other builder-cwner class, or any other class 
action where they were available to base an alloca- 
tion upon. 

Moreover, those statistics, as pointed out in 


the Enhart memorandum, were made and kept in the 
2 


records and, probably most importantly, were pre- 
pared before this litigation ever started, So that 
they certainly are not self-serving statistics or 
statistics manufactured in order to support the 
settlement; they were pre-existing to the Filing 
of these cases. 

Now, another reason why the private class is 
mich more limited in this case than 
is because there's a very large segment of the 
traditional builder-cmer class which is not in- 


cluded here. That is, particularly home building. 


Looking at some of the statistics that appeare 
ng oe & 


in the Gibbs affidavit which was filed this morning 
for overall construction costs, the building of 
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residential homes in 1966 accounted for 62 per cen 
of private building, and in 1968 included as mich 
71 per cent of private building. All of that was 
included in the gypsum case and all of it was in-+ 
cluded in the plumbing case, or a substantial part 
of it. None of it is included in this case, 

Thirdly, from what we've been able to discern ., 
so far master key systems comprise a lesser amount 
of the total construction cost in private buildin 
than they could in public buildings, And I base 
that on the testimony of the purchasing agent for 
the private plaintiff representatives in this case 
‘Mr. Scavo, who testified that the cost of building 
hardware in a highrise private building was approx- 
jmately one-quarter of one per cent. Whereas, the 
purchasing agent for the City of Philadelphia, in 
his deposition, testified that the percentage of 
entail his the total construction cost varied be- 
tween a fraction of one per cent to as high as 4 


5 per cent, 


So that all indications lead that the total “| 


construction figures, which some of the objectors | 
have suggested be used, are just inappropriate in 
this case. And it explains why the allocation to 


the private builder-owners, which are limited to 


741 


apartments, hotels, motels and office buildings, is 
mich smaller in this case than it has traditionally 
been in the past and other cases, 


* 


Now, the records which we 


the weighing 


should be equally as satisfactory to weigh the 


be no allocat 


disagree with that - larly in the context of 
a partial settlement as we have here, First of all, 
the defendant is settling two cases, two classes. 
And I don't believe that a settlement can be 
approved unless each class knows exactly what it’s 
getting. 

Now, in this case, with the 
of liability and damages, e no present inten- 
tion to file claim forms until the liability trial, 


which is scheduled for September, is completed. 


Accordingly, if we were to rely on claim forms there 


could be no allocation until after the Lliabilit 
y 


trial. Therefore, there could be no approvai of the 


m~. 


(4; 


settlement because no class would know what it was 
getting until after the liability trial and clain 
forms were filed. 

We would then be in a situation where Emhart 
Corporation may have a settlement disapproved, and 
yet it missed the boat on the liability trial. So 
it puts the whole case in a procedural uproar, 

Now, it may be said that perhaps a clain forn 
could be sent out right avay. 

I would suggest, your Honor, that that would 
be inappropriate for the following reasons: Numb 
one, the administration of such a claim form would 
certainly disrupt the plaintifés' preparation for 
the upcoming trial and, secondly, and perhaps more 
importantly, any type of claim form procedure is a 
very costly administrative process. 

It's costly for the individual claimants who 
| have to dig through their records and pull out the 
information, it's costly for the class counsel who 
have to administer that. 

Most important is that we really don't know 


what we're going to require on that claim form 


until we've completed the liability trial. That 


is going to dictate for how far back we have to go, 


the type of information that’s going to have to be 
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proved to establi 

It may be under some circumstances, as Mw. 
Freeman alluded to earlier, that 
demographic or other statistical 
the government classes, If that 
a claim form filed in the private case 
demographic distribution in the public 
be compatible as a basis o£ allocation. 

It is interesting, your Honor, to compare here 
the method of allocation which we've used and the 
basis for it as that used in the gypsum case. 

I would like to read to your Honor from the memo- 
randum which was filed in the gypsum case in support 
of the allocation amongst the classes which was 

made prior to clain forms being sent out and was 
approved by the Court prior .o claim forms being 
sent out. 

This is a memorandum of which ™ 
a signator, "The independent class representatives 


evaluated the available information and reached a 


tive economic interests. The inner class allocation 
agreement represents 2 rough translation of the 
litigating and market facts of this case into a 


percentage ratio to be applied against the total 


recovery." 

I think that we have done certainly no less 
than what was done in the gypsum cases and which 
was approved by the Court. in fact, 1 suggest tha 
the basis for the allocation here was not a result 
of an arbitrary negotiation among able counsel, bu 


rather was based on very definite specific statis- 


tical sales information which related directly to 


the problems and to the products and the customers 
involved in this case. 

Now, there has been a suggestion, your Honor, 
that there be some form of class committee and t 
objectors, in support of that request, suggest tha 
I have a conflict in representing both the public 
and private classes, And I would like to respond 
to that, 1£ I may. 

I don't agree with that assertion, for the 
following reasons: Number one, both Judge Viood, 
in 1970, and this Court last year found that the 
representation of both classes was adequate, In 
fact, the Court said in its opinion in 1975, and 
I'm paraphrasing = particularly with respect to 
the Philadelphia class: That if anyone didn't 
like the representation then they could opt out. 


And that would equally apply to the private class. 
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Secondly, no other class members but those who 
are present here today have challenged the repre- 


sentation. # ni Culf Oil Corporation, which 


unsel and was not 


that? 
MONTAGUE: = Oil Corporation. 
believe there is no conflict, mainl 
because the allocation be 
not arbitrarily n¢ 
actual sales s 
to even assert any type of conflict. 
I want to point cut very clearly that 
weren't for these class representatives there 
be no national private class action brought and 
there would be no settlement at all tod 
rue also that the national publi 
be here today. 
How, these allegations that have been raised 
are troublesome, and I recugnize that, your Honor, 
And because they 


they are mad is troublesome enough to me, 


In order to put to rest my inferences ofa 


as 


1 2 in 
(* 


conflict, I would accept the suggestion which has 
been maie to your Honor that an attorney for build 
owners who is now wi record be appointed to a com- 
mittee under my chairmanship to be consulted on 
future questions relating to both allocation and = 


distribution to the private class. 


I leave that strictis up to your Honor (1) if 


you will accept it and (2) as to who should be 
appointed. 

THE COURT: Ali right. 

MR. MONTAGUE: I wou"i Like to state, however, 
that I would hope that such formation of a committ 
would not materially incre -e the costs to the c 
of this litigation. 

Cn last point I would like to make - there 
has been some talk about the Dykeman study, And 
Mr. Freeman, I believe, will concentrate on that 
substan .ally more. But there's a significant po 
about that study. 

That study is not relied on in and of itself, 
That study happened, as far as the plaintiffs were 
concerned, to be an accident, It was not made by : 
plaintiffs; it was made by the litigating acteniaits 
expert witness accountant. It was made not for pur 


poses of reflecting on the settlement, but for pur 
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ing their defense in liability. 


ened to come to light at a time when 


te, Dykeman, And it just so happened that, looking 
at it, it corroborated exactly what was shown in 
the Emhart sales figures. 

So that it was not a study, again, that was 
prepared (1) by plaintiffs; (2) for the purpose of 
substantiating this settlement and the ai 
it was merely an independent piece of statistical 
vork which happened to corroborate what the repre~ 
sentative plaintiffs have already suggested as a 
proper allocation. 

Thank you, 

THE COURT: 

YR, FREEMAN: Just very briefly, your Honor, 
with respect to the Dykeman study, because some 
question was raised, 

We did not learn of the 
study until April 20th, when we took Mr. Dykeman's | 


deposition, and we did not get the documents relat 


to that study until three 2- four weeks thereafter. 


And it was from those underlying documents that we 
ascertained how many distributors were reviewed in 


preparing this summary and hew many projects were 


used, 

We have the instructions given to Mr. Dykeman 
regarding the preparation of the study. I would 
state for the record that M, Dykeman refused to - 
testify regarding the conclusions that he would 


draz from the study. 


As your Honor knows, that's a matter that's: |. 


being contested on motion here, We have set forth 
in papers the fact that Mr, Dykeman refused to 
testify regarding this study, — on as Mr. 
Montague said, we are simply using it to corroborat 
We do not place reliance on that study. The settl 
ment depended upon the Emhart sales statistics whic 
were available to us prior to the negotiation of 
the settlement. 

THE COURT: Came to your notice when? 

MR. FREEMAN: Came to our notice April 20th, 
1976, at the time that Mr. Dykeman'’s deposition 
was taken. 

THE COURT: Long after this allocation. 

MR. FREEMAN: Long after the al?ocation. 

This is just something that corroborates it. 

And since lir, Dykeman refused to testify abou 

the study, we cannot place any great reliance on it 


I would add that in response to Mr, King and 
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Mr. Simon, we did not know that they were inter- 
ested until we received a letter sometime in the 
at which time I called Mr. Simon 
Mr, Simon was out. I imme- 
Simon a copy of the memorandum ~ 
in support of the set 
agreement, as he had requested by letter, 

And as with Mr. Seymour, if anyone had asked 
for statistics or any help in preparing for this 
hearing, our office responded to those requests 
and tried to send out as mech information as 


possible prior to the hearing. 


: 


I just say in terms of being put on notice, 


a 


the class action notice went out on March 29th. 
Mr, Simon was well aware of this case threugh re- 


ports and through personal conversations with mysely, 


The case was no mystery to anyone. 


mo 


I would like to add just briefly for the 
record, your Honor, that the Assistant Attorneys 
General from a number of states are here and I 
would like the record to reflect their iecaeaen, 
I can give that to you now or simply tell the 
repoxter later. 

California, Florida, New York, Kansas, Mary- 


land, Louisiana, Ohio, Arizona, New Jersey, and 
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then, of course, Pennsylvania, Illinois, Indiana, 
Wisconsin, Michigan, Minnesota, West Virginia and 


Colorado. 


THE COURT: No primaties scheduled for today, 


then? 

MR. FREEMAN: They are all here in support of 
the settlement, your Honor. 

THE COURT: All right. 

MR. FREEMAN: And I might add that in view of 
what has been raised I, too, would have no objectio 
to the appointment of a spokesman from the private 
sector to serve on a committee with Mr. Montague. 

THE COURT: Anything further? 

Were you interrupted before, Me. Seymour? 

I teok a recess in order, I thought, to give 
you and other counsel an opportunity to further 
exchange information end explain these last minute 
__affidavits in sort of face to face discussion 
rather than through the Court, to see whether that 
would be helpful. : 

Has that been of any assistance, do you chink 

MR. SEYMOUR: I think it has, your Bunor, 

While I still have reservations about whether — 
the statistics of one defendant should be used as 


the sole or main basis of an allocation agreement, 
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Se eee er 


I have heare 

not only of 

of the Court 

that there 

impel me to feel that my reservations are outweighe 
the present circumstances. And I would like to 


because LI did v 


I gained the clear sense from or al ax 
today and from discussion with the class representa 
tives that the 80/20 split is not fixed in cement 
and will not cutomacically govern any future alloca 
tions that may be made j And the fact 
for Emhart 
me, 
I also feel that there is a tremendously stron 
policy in favor of settlement in class actions. 
And since I an a plaintiffs' lawyer, and since f 
approached this case with the same philosophy as 
Mr, Montague ana fF L feel that great 
weight has to be 
simplifying this litigation for trial, 
I also am satisfled from ay discussions with 
rom reading the Gibbs affi- 


at least as to the questicn 


Il raised about the accuracy of the Emhart statis 
I'm satisfied now that I understand the basis of 
those statistics and I no longer have those reserva 
tions. a” 
Finally, I am impressed by Mr. Montague'’s sug 


gestion of a willingness to have independent priv 


gmer-builder counsel join him as a committee mem-_ 


ber in future matters of allocation and distr ibut’ 
I think that helps the class in the future. It 
certainly helps to remove any question of conflict, 

And L think that based on those considerati 
I would, for the purposes of this settlement, not 
any longer oppose the 80/20 split. 

THE COURT: All right. 

Well, I think I might say what you've said 
reflects the initial impression of the Court with 
respect to these matters, I am not definitively 
ruling now, because I have allowed I think it was 
Mr. Joe King until Friday to file a memo setting 
forth some suppoz7t for an objection consisting of 
an explanation or critique of the Dykeman data 
that's been submitted. 

All right. Anybody else? Anybody whose name 
should appear on the roll of those present who 


hasn't been identified and wishes to be noted? 


ants we would Lik 
» not on the amaimt « 
but on the allocation - and particularly on the 
Dykeman materials. 
m objection to that? | 


Yes, your Honor. I have a 


fendants 
settlement, so that they di 
notice, 

Number two, I believe that they do not have 
any standing to object to the settlement, and we 
filed a pihtacn ariditna stating our positicn 


And, number three, with resnec 
3 ? 2 


i 
. 
5 ea 


material, I don’t know what Mr, 
say, but aps he is going to be impeaching a 
study of his own witness, I would object on that 
ground, 

THE COURT: Mr. Freeman? 

MR. FREEMAN: I would simply objec 


lack of standing, your Honor, and I think it is 
oO? > 


on, 
Eeaakeg& & 


Mr. Rates wishes to have 
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in the case will be put in the record through Mr, 
King. 

He can give Mr. King his advice and counsel 
regarding the Dykeman study. As we've stated, 
we're not relying upon the Dykeman study - we're 
just pointing to it as another piece of corrobora- 
tive evidence, 

THE COURT: In view of the objections, Mr. 
Bates, the Court will not hear you with respect to 
any objection or comment upon the settlement pro- 
posal. 

All right. I guess that takes care of this 
particular matter, does it? 

MR. KING: Your Honor, may I have one moment? 

THE COURT: From where you are, Mr, King. Ye 

MR. KING: Beg pardon? 

THE COURT: I'll give you a moment, I'm 
watching the clock. 

Now, what is it? 

MR. KING: Your Honor, with regard to Mr. 
Seymour's suggestion that his presence on the 


committee would help to remove a conflict, IL agree 


and I would endorse his presence on the committee. 


But I don't believe that will remove the conflict, 


as long as Mr. Montague wears two hats. 
~~ 
(99 


s 
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Thank y 


THe COURT: 


Those are motions to 


discovery matte right? 


=3 
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MR, FREEMAN: Yes, your Honor. 


will be necessar 
THE COURT: 


on them. Will 
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PEAT. MARWICK, MITCHELL & Co. 
CERTIFIED PUBLIC ACCOUNTANTS 
ONE BOSTON PLACE 
BOSTON, MASSACH USETTS O2100 


The Board of Directors and Stockholders 

Ilco Corporation 

(a majority-owned subsidiary of Unican Security 
Systems, Ltd.): 


We have examined the consolidated balance sheets of Ilco Corporation and 
subsidiaries as of June 30, 1975 and 1974, and the related consolidated statements 
of eariings (loss) and accumulated deficit and changes in financial position for the 
years then ended. Our examination was made in accordance with generally accepted 
auditing standards, and accordingly included such tests of the accounting records 
and such other auditing procedures as we considered necessary in the circumstances. 


The Company is currently a defendant in law suits described in note 3(a); 
the final outcome of these suits is not presently determinable and no provision has 
been made in the financial statements for the effect, if any, of such litigation. 


During the year ended June 30, 1975 the Company's parent established certain 
policies with respect to transactions between the Company and its affiliate in Rocky b 
Mount, North Carolina, as more fully explained in note 2. Such policies may have re- 
sulted in prices different from those which may have been realized if such transactions 
had been conducted at arms length with non-affiliated parties. | 


In our opinion, subject to the final outcome of the litigation referred to 
in the second preceding paragreph, and except for the effect, if any, in 1975 of re- 
lated party transactions referred to in the preceding paragraph, the aforementioned Zz 
consolidated financial statements present fairly the financial position of Ilco 
Corporation and subsidiaries at June 30, 1975 and 1974, and the results oi their 
operations and the changes in their financial position for the years then ended, in 5 
conformity with generally accepted accounting principles applied on a consistent 


basis. 
a Fe 
WAY, Viorel POLL OG, 
November 12, 1975 - 
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MEASIDIAKIES. 
masecurity Systems, Ltd.) 


msheets 


Liabilities and Stockholders’ Equity 


Checks in transit 
current installments of long-term debt 
Accounts payable: 
Trade 
Due to affiliated companies, net 
Other 


Total accounts payable 
? B Accrued expenses 
Total current liabilities 
Big-tern debt, excluding current installments 
bckholders' equity: 
5% convertible preferred stock of $100 par value per 
share; Authorized 13,500 shares; issued 13,364 shares 
Common stock of $.10 par value per share, Authorized 
8,000,000 shares; issued 5,658,181 
Additional paid-in capital 
Mm Accumulated deficit 


ALess cost of 10,000 common and 180 preferred shares 
acquired in 1974 anc held in the treasury 


Total stockholders’ equity 


mitments and contingent liabilities 


$ 1,994,500 
103,590 
124,562 


1,182,667 
88,767 


§3,081 2 


1,324,515 
863,221 
4,410, 388 


578,621 


1,336,400: 


565,818 
1,286 ,069 
(5,088,469) 
99,818 
10,000 


—— 1 


89,318 


2,867,314 
507,371 
128,564 
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Fitchburg and 
cost cf sales 


profit 


administrative 
expenses 
Operating profit (loss) 


Other income and (expenses): 


Gain on sale of property and equipment 


Interest expense 
Other, net 
Total other income and expenses 


sen Federal 
dinary item 


Federal income taxes 
Earnings (loss) before ext 


traordinary 
zation Of nee 
Net earnings a. 


eee em 


cnings (le :s) per common 
1ings (lass) ber 
‘rsordinary item 
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Systen 
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9,591,568 

3,156,918 
(382,679) 
12,365,807 


7,711,420 


1,914,905 
856, BZ 
a2: wee 7s 
5 196, 6.089) 


390.,445 
(401,703) 
Oe GE 
(443, 290) 
(2, 269,379) 


(29,379) 


(2, 269. 5379) 


(819,090) 


714,015 
16,621,983 


(456,728) 


~ (324,798) 


382,403 


179,000 


7 909 405 


479,000 
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ILCO CORPORATION AND SUBSIDIARIES 
(a majority-owned subsidiary of Unican Security Systems, Ltd.) 


Consolidated Statements of Changes in Financial Position 


Years ended June 30, 1975 and 1974 


197 


Funds provided: 


Proceeds from sales of property and equipment 
Decrease in non-current notes receivable 


Total funds provided 


Funds used: 


Loss (earnings) from operations before 
extraordinary item 
Items which do not (use) provide working 
capital: 
Depreciation and amortization 
Gain on sale of property and equipment 
Working capital used (provided) by 
operations, exclusive of extra rdinary item 
Earnings from extraordinary item 
Additions to property and equipment 
Reductions in long-term debt 
-Purchase of minority interest in preferred stock of 
consolidated subsidiary 
Additional assessment for prior years taxes 
Dividends paid on preferred stock of consolidated 
subsidiary | 
Purchase of treasury stock 
Total funds used 
Decrease in working capital 


Changes in working capital: 


Increase (decrease) in current assets: 
Cash 
Accounts and notes receivable 
Due from affiliated companies 
Inventories 
Prepaid expenses 


increase(decrease) in current liabilities: 
Note payable to bank 
Checks in transit 
Current installments of long-term debt 
Accounts payable 
iecrued expenses 


Decrease in working capital 


ed to conform to 1975 presentation. 


627,635 


627,635 


2,269,379 


(203 ,054) 
390,445 


— 1 


2,456,770 
187,419 
274,060 


2,918,249 
$ 2,290,614 


70,999 
(702,151) 
(1,557,581) 
(1,331,229) 
(23,410) 
(3,543,372) 


(872,814) 
(403,781) 
(4,002) 
(78,078) 
105,917 
(1,252,758) 
$ 2,290,614 
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296 ,445 


— 


(198,488 
u 2389 bl 
(359,502) 
(179,000 
311,393 
724,579 


241,800 


(io oe 


513,740 
1,596,030 
(2,259,794 


_ 5.6 


250 “! 


256,182 
507,371 
15,000 
(453, 234) 
(42,717 

| 282 B02 
33.059 


ed subsidiary 


ILCO CORPCRATION 


principle 


The the account 


aterial for 
at appropriate rates of 
Gains a sses om ALS 4 NS &F ed 


to earnings in 
incurres. 


1ccount ¢ ans ions have been eliminat 
consolidation. 


Major stockhol 
The Company 


Systems, Ltd., owns 


outstanding 
ferred stock. 


Inventories 


the lower of standard cost or estimated 
approximating cost as determined by the 


realizable 
first-in, 


ads 


The reserve for obsolescence 
to the year-end inventory. 


$125,000 as a provision for 


eles: 
imarily the 
pon the 


Income taxes: 


Investment credits 
income taxes in 


30 
HOO mM 9 


ie) 


ILCO CORPORATION AND SUBSIDIARIES 
(a majority-owned subsidiary _of Unican Security Systems, Ltd.) 


Notes to Consolidated Financial Statements 


June 39, 1975 and 1974 


(1) Labor strike and consolidation of operations 
Towards the end of the fiscal year ended June 30, 1974 an affiliated company, vai 


Security Systems Corp., located in Rocky Mount, North Carolina, completed const 
tion of a manufacturing plant. At that time Ilco Corporation began shipping inven- 
tory to the affiliate, at cost. Such goods were to be completed by the affilia 

and shipped to Ilco customers as orders were received. (See note 2 for the pric 
policies in effect between Ilco and the affiliate). At this time Ilco employed 
approximately 800 persons in its three manufacturing plants in Fitchburg, 
Massachusetts. gE 


In September 1974 contract negotiations with the union were broken off and the 
Company's employees went on 4 ovtolonged strike which lasted until January 1975. 
Prior to the strike the majority of consumer goods assembly operations were a 
permanently transferred to the Nert!. Carolina affiliate. After the strike ended 
Ilco resumed certain of its previous operations which had not been transferred. 
However, such operations required che services of only approximately 200 employe 
and much of the plant capacity wss not utilized. As a result of the strike and 
the reduction in the level of operations significant amounts of fixed costs for | 


the year ended June 30, 1975 were not a»sorbed by operations. 


Subsequent to June 30, 1975 the Company took action to reduce fixed costs as 


follows: (a) consolidated all Fitchburg operations into one plant; (b) further 5 
trimmed the number of employee. to 150 (c) sold a warehouse and certain equip- 
ment no longer needed for approximately $237,000 (book value approximated 
$92,000); (d) contracted to sell one of the vacant plants for $250,000 (book 

value approximates $66,000); and (e) has available for sale the remaining 

vacant plant which has a book value of approximately $80,000. 


(2) Transactions with affiliated companies 
The sale in fiscal 1974 of inventory to the North Carolina affiliate (see note i) 


amounting to $3.6 million i: reflected in the financial statements as a transfer 
from inventory to amounts du- from affiliated companies. As part of the arrange 
ment to affect payment with respect to the 1974 sale, the Company repaid all deb 
and accrued interest payable to its Parent amounting to $608,475 and acquired 
from an affiliated compaay 4,620 shares of preferred stock of Keil, Inc., a 
consolidated jomestic subsidiary, at a total cost of $225,000. 
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ILCO CORPORATION AND SUBSIDIARIES 
(a majority-owned subsidiary of Unican Security Systems, Ltd.) 


Notes to Consolidated Financial Statements, Continued 


June 30, 1975 and 1974 


—— 


(2) Transactions with affiliated companies, continued 
During the year ended June 30, 1975 the Company's parent adopted a policy with 


respect to transfers of goods from Ilco to the North Carolina affiliate which 5 
calls for such goods to be transferred at the lower of Ilco's cost or net realiz 
able value to the North Carolina affiliate upon resale of finished products to - 
Ilco when customer orders are received. Ilco pays the North Carolina affiliate Z 
fixed percentages of the selling price paid to Ilco by customers. During 1975 
such payments to the affiliate amounted to approximately 84% of the selling 

price. In addition, Ilco bears all selling expenses of which approximately 
$504,000 were transferred from the North Carolina affiliate. g 


affiliate and billed through Ilco. In 1975 shipments of approximately $2.2 
miliion from Ilco to the North Carolina affiliate are reflected in the financial 
statements as transfers from inventory to amounts due from affiliated companies. 
Such transfers resulted in a loss of approximately $360,000, which has been chard 
to operations in 1975. ‘ 


Approximately $9.6 million of Ilco sales in 1975 were shipped by the North a | 


During 1975 the Company s ld to a leasing company for $250,000 equipment with a 
net book value of approximately $93,000. Such equipment was subsequently leased 
to the North Carolina affiliate by the leasing company. In addition, the Company 
sold directly to the North Carolina affiliate for $61,000 equipment with a net b 
value of approximately $10,000. i 


Certain other equipment with a nominal book value is being leased directly to the 
North Carolina affiliate >} Tleo at an annual rental of approximately $41,000. 3 


(3) Litigation 
(a) During 1970 and 1971 the Company was named in a number of class actions agains il 


manufacturers of lock hardware alleging violations of antitrust laws. These |. 
actions were brought in various jurisdictions and have been consolidated for 
pretrial proceedings in the United States District Covrt for the District of 
Connecticut. During fiscal 1975 the Company was named a defendant in a number G 
of cases brought by union employees through the American Arbitration Association. 
The total amount claimed approximates $207,000. In addition, the National Labor 
Relations Board has issued a consolidated complaint involving a number of alicsedll 
unfair labor practices; no dollar amount has been claimed. Legal counsel is unable 


to assess whether any of these actions have merit and the Company and counsel ar 
unable to determine what damages, if any, may result from these actions. g 


fs) In September 1975 the Company settled an action brought in 1973 wherein, the 
Company was named as one of three defendants in a suit initiated by 2 former 
officer and director of the Compeny alleging breach of contract. The plaintiff | 
sought ordinary camages of approximately $243,000 and punitive damages of $500,000. 
“2 action wes settled by the Company under an ogreement which called for $25,090 
i+ cash payments to the plaintiff and delivery of securities valued at $11,250. 
-. full amount of the settlement has been charged to earnings in the accompany ing 


financial statements. s 
(Concinucd) 
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ILCO CORPORATION AND SUBSIDIARY “i 
(a majority-owned subsidiary of Unican Security Systems, Ltd.) 


Notes to Consolidated Financial Statements, Continued 


June 30, 1975 and 1974 


The 5% convertible preferred stock is noncumulative and nonvoting. Each preferr 
share is convertible at any time into twenty-five common shares. Accordingly, 
334,100 authorized and unissued comnon shares are reserved for such possible 
conversion. The preferred stock is entitled to $100 per share in either volun 
tary or involuntary liquidation and is redeemable at the option of the Company 
at any time for $100 per share. 


(7) Capital stock g 


(8) Discontinued line of business & 
During the year ended June 30, 1975 the Company decided to discontinue its contract 


hardware business. Certain components relating to this activity are included i 
th: year end inventory. The Company has provided a reserve of $125,000 for losffe 
which may be incurred in the disposal of such components. 


(9) Federal income taxes g 


The Company has continued to remain on a calendar year basis for tax purposes, 
although its fiscal year end for stockholder reporting purposes has been changed 
to June 30. As of December 31, 1974 the Company had available certain Federal 
income tax benefits which may be used to reduce taxable income or Federal taxes 
pay2zble in future years. These benefits include net operating loss carryforwards 
amounting to approximately $1,456,000 expiring at various dates through 1975, 
foreign tax credits amounting to $16C¢,000 expiring at various dates through iol 
and investment tax credits amounting to $44,000 expiring at various dates throug 
1981. The net operating loss carryforwards expire as follows: 


December 1975 $ 308,000 
December 1976 4,000 
December 1977 4,000 
December 1978 584,000 
December 1979 556,000 


—— ee 


$1,456 ,000 


The Company accounts fer cectain transactions on a different basis for book and 
tax purposes which normally would have given rise to a deferred tax te 
at December 21, 1974 of approximately $470,000. Such liability has not been 
recorded due to the availability of offsetting tax benefits referred to in th 
preceding paragraph. | 


During fiscal 1974 the Company pzid $67,760 in assessments from the Internal Revenus 
Service representing adjustments of taxable income of prior years. Such asse 
ments have caused a timing difference in the recognition of income for book a 
tex purposes. In future years the Company will recover the amounts paid as the 
timine differences reverse. 
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The company is currently a defe:dant in two law suits 


note 1; the final outcome of these suits i yt presently determinat 
provision has been made in t inancié atements for the effect, 
such litigation. 


In our opinion, subject to the final outcome of the litigati 
the aforementioned consolidated financi 
present fairly th inancial position of Ilco Corporation aa 
at June 30 + an 973, and the results of their operations 
their financial posi 
accepted accounting 
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Assets 
Current assets: 
Cash 
Accounts and notes receivable: 
Trade (note 5) 
Other 
Notes receivable (note 4) 


Less allowance for doubtful accounts 
Net accounts and notes receivable 


Due from affiliated companies (note 2) 
Inventories (notes 2 and 5): 

Raw materials 

Work in process 

Finished goods 


Less reserves for obsolescence and 
discontinued products 


Net inventor: 
Prepaid expenses 


Total current assets 

Property and equipment, at cost (notes 2 and 5): 
Land 
Buildings 
Machinery and equipment 


Less accumulated depreciation 
Net property and equipment 


Note receivable, net of unamortized discount of 
$11,773 (note 4) 

Deferred tax benefit (note 9) 

Other assets 


See accompanying summary of significant accounting policies 
and notes to consolidated financial statements. 


ILCO CORP 


1974 


6,278 


2,323,366 
180,607 
227,300 


meedhaineeat 


2,731,273 
96 382 


2,634,891 
1,689,260 


569,042 
2,353,686 
_ 689,935, 
3,611,763 
320,188 


Peeler edimonittte Brn cBhcntthonth 
3,291,575 


61,784 


7,055.7 


‘ ,/788 


58,950 
942,534 


3,803,673 
4,805,157 


RA Rinetiac Mien 


3,565,069 
1,240,088 


67,760 
15,067 


naan Manet 


$ 9,006,703 


Consol 


ARIES 


TAR 


Systems, Ltd.) 


liabilities: 

S pay yable to 

in transit 
istallments c 


axsat 
payatl 


Total cx 


Long-term debt, ex 


Minority 


a subsidiary (note 6) 


Stockholders’ 
5% conver 
share; 
Common stoc 


mon and 


eld in 


en sankey 


ILCO CORPORATIN AND SUBSIDIARIES 
(a maiority-owned subsidiary of Unican Security Systems, Ltd.) 


Consolidated Statement of Earnings and Accumulated Deficit 


Years ended June 30, 1974 and 1973 


1974 


Continuing operations: 
Net sales § 16,879,271 14,084,089 
Cost of sales : 13,337,517 10, 960 ,110 
Gross prefit _ 2,541,694 3,123,979 


Expenses: & 
Marketing 1,881,847 1,784,525 
General and administrative 952,646 893,645 

Total expenses 2,834,493 2,678,170 
Operating profit 707 ,-01 445 ,809 


Interest expense 498 ,308 320,008 
Other income, net 173,510 138,255 


—— 
Net interest expense and cther income 324,798 181753 


Earnings from continuing operations 
before Federal income taxes 382,403 264,056 


Federal income taxes (note 9) 179,000 123, C00 
Earnings from continuing operations 203,403 141,056 


Discontinued eperations (note 4): 
Earnings from operations of discontinued 
subsidiary, less applicable income taxes 
of $62,000 69,749 
Gain on sale of assets of discontinued | 
subsidiary, less applicable income taxes 
of $250,000 = 270.9 
Earnings from discontinued operations — 340.726 
Earnings before extraordinary items 203 ,403 481,782 
Extraordinary items (note 8) __.179,000 375.000 
Net earnings 382,403 856,782 


Accumulated deficit at beginning of period (1,189,025) (2,033,457) 
Dividends declared on preferred stock of : 
cansolidated subsidiary (12,468) 


Accumuleted deficit at end of period $ (819,090) 


Earnings per commen share: 
Earnings from continuing operations 
Earnings from discontinued operations 
Extraordinary items 
Net earnings 


Farnings per common share - assuming full dilution: 
Earnings from continuing operations 
Earnings from discontinued operations 
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Consolidated Statement of Changes in 


Years ended June 30, 
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ILCO CORPORATION AND SUBSIDIARIES 
(a majority-owned ‘subsidiary of Unican Security Systems, Ltd.) 


Summary of Significant Accounting Policies 


June 30, 1974 and 1973 


Principles of consolidation: 

The accompanying consolidated financial statements include the accounts of 
Ilco Corporation and its subsidiaries. The accounts of a foreign subsidiary 
have been converted to U.S. dollars at appropriate rates of exchange. Gains 
and losses from such conversions are recorded to earnings in the year in- 
curred. All intercompany accounts and transactions heve been eliminated in 
consolidation. 


Major stockholder: 
The Company's parent, Unican Security Systems, Ltd., owns approximately 927 
of the outstanding shares of the Company's common stock and 83% of the con- 
vertible preferred stock. 


Inventories: 
The Company values its inventories at the lower of standard cost or estimated 
realizable value, with such standards approximating cost as determined by 
the first-in, first-out method. 


The reserve for obsolescence is calculated by means of an aging formula applied 
to the year-end inventory. Included in the total reserve at June 30, 1973 
was $217,000 as a provision for losses on discontinued products. 


Depreciation and amortization policies: 
Depreciation is computed using primarily the straight-line and sum of the years- 


digits methods at rates based upon the estimated useful lives of the assets 
as follows: 


Buildings 5-33 years 
Machinery and equipment 3-15 years 


Product development expenses: 
All research and product development costs are charged to operations as incurre 


Earnings per share: 

The Company computes earnings per common share based on the weighted average 
number of shares outstanding during the year; net earnings are reduced for 
preferred dividend requirements. Earnings per common share-assuming full 
éilution are computed by assuming the conversion of all 5% convertible pre- 
ferred stock at the beginning of the year. 
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Notes to Consolidated Financial Statements 


June 30, 1974 and 1973 


(1) Litigation 
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if any, may result from these actions. 
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In July 1973, the Company was named as one of three defendants in a suit initiated 
by a former officer and director of the Company alleging breach of contract. 
The plaintiff is seeking ordinary danages of approximately $243,000 and punitive 
ages of Euniiee Legal counsel is unable at this time to estimate the 
hich may result from this action; however, counsel is of 
damages under the laws of the Commonwealth of Massa- 
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amounting to $3.6 million was made at a price approximating cost and is re- 
flected in the financial nts as a transfer from inventory to amounts 
due from affiliated compani “Of the total amount of the sale approximately 
$1.2 million remained c : we at June 30, 1974. As part of the arrange- 
ment to affect payment with re to the sale, the Company repaid all debt 
and accrued interest payable to Parent amounting to $608,475 and acquired 
from an affiliated company 4,620 shares of preferred stock of a consolidated 
domestic subsidiary at a total cost of $225,000. The Company has agreed to 
repurchase all finished goods from the North Carolina company at cost plus a 
5% handling charge when customer orders are received for such goods. 


As of July 1, 1974 the Company has leased to the Ko i company certain 
machinery and equipment. The parties to the trans ion are presently negotiating 
en rental to be charged. 


Included in the unt > from affiliated companies at June 30, 1974 are ad- 
vances of $: pai July, 1974. 
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ILCO CORPORATION AND SUBSIDIARTES 
(a majority-owned subsidiary o£ Unican Security Systems, Ltd.) 


Notes to Consolidated Financial Statements, Continued 
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(4) Discontinued operations 
On April 4, 1973 the Company sold all of its real estate and substantially all 


other equipment and automotive and plug and’ cam inventories owned by Independerfil Ae 
Lock Company of Alabama, a wholly-owned domestic subsidiary. The Company re- : 
ceived cash in the amount of $1,200,000, a non-interest bearing note of $72,893 
due April 4, 1974 and a note for $225,000 due April 4, 1975 which bears incecesfetf 
9-1/2% for the last year only. The notes are carried in the Consolidated Balan : 
Sheet for 1973 net of unamortized discount, based on an imputed interest rate o 

7-1/2%. The manufacture of residentia! locks, formerly produced by this substi 

has been transferred to the Company's main plant in Fitchburg, Massachusettes, eS 
The accompanying statement of earnings for 1973 r< ‘ects the discontinued 

operations separately along with the gain on the sale of the related assets. a 

Net sales from the discontinued operations amounted to $3,400,000 for the 

nine months ended April 4, 1973. 


(5) Note payable to bank and long-term debt 


interest 
rate 1974 1973 


Demand notes payable to bank: 
First National Bank of Boston Prime rate plus 
2-1/2% $ 2,867,314 §$ 2,611,1 


Long-term debt: 
Massachusetts Business Development Prime rate plus 
Corporation due in monthly in- 3% (minimum of 
stallments through 1982 9-1/2%) 418,894 


Exeter International due in 
rm nthly installments through 
1980 Sh 464,000 491,0¢ 


Unican Security Systems, Ltd. 
due January 27, 1982. asp! 264,000 


Unican Security Systems, Ltd. 

due January 27, 1982 4-5 /87 300,000 
Other maturing on various 

dates through 1978 Various 98,351 128 ,55i 


ee 


Total long-term debt 981, 245 1,690, 228 
Less current installments of long- 

term debt 128,564 113,564 
Long-term debt, excluding 


current installments s 852,681 : 2 
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ILCO CORPORATION AND SUBSIDIARIES 
(a majority-owned subsidiary of 'nican Security Systems, Ltd.) 


Notes to Consolidated Financial Statements, Continued 


(8) Extraordinary items 
The extraordinary items include the following: 


1974 


Tax benefit arising from utilization 
of net operating loss carry forwards 179,000 


loss on defaulted notes guaranteed by 
the Company (net of related Federal 
tax benefit of $29,000) - 


Total extraordinary items 179 ,yO0 


(9) Federal income taxes 


The Company has continued to remain on a4 calendar year basis for tax purposes, 
although its f° -al year end for stockholder reporting purposes has been 
changed to June 30. As of December 31, 1973 the Company had available certai 
Federal income tax benefits which may be used to reduce taxable income or 
Federal taxes payable in future years. These benefits include net operating 
loss carryforwards amounting to approximately $1,153,000 expiring at various 
dates through 1978, foreign tax credits amounting to $147,000 expiring at var 
dates through 1978, and investment tax credits amounting to $27,000 expiring 
at various dates through 1980. The net operating loss carryforwards expire 
as follows: 

December 1974 $ 253, 100 
December 1975 308 ,000 
December 1976 4,060 
December 1977 4,000 
December 1978 584,000 


§ 1,153,000 


The Company accounts for certain transactions on a different basis for book and 
tax purposes which normally would have given rise to a deferred tax liability 
at June 30, 1974 of approximately $530,090. Such liability has not been re- 
corded due to the availability of offsetting tax benefits referred to in the 
preceding paragraph. ‘ 


During fiscal 1974 the Company paid $67,760 in assessments from the Internal 
Revenue Service representing adjustments of taxable income of prior years. 
Such assessments have caused a timing difference in the recoznition of incom 
for book and tax purposes. In future years the Company will recover the 


amounts paid as the timing differences reverse. e 
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LIABILITIES AND STOCKHOLDER!ES EQUITY 


| URRENT LIABILITIES 


Notes payable - Short Term: 
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Current maturity of 
Long-Term debt 


Accounts. payable 
Acervued liabilities: 


Salaries, wages and com, 
Taxes ‘other than F.i.7. 
Other 
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ONG-TERM DEDT, Net of Current 


Maturities: 
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ESERVE FOR CONTINGENCY 
MINORITY INTEREST 


TOCKHOLRDER! S: BQUITY 


Capital Stock: 
Preferred-5% conv.-3$100 
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authorized and 13,364 
shares issued 


Common-10¢ par valu 
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Paid in) capital 
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ILCO CORPORATION ASD SURSIDTARIES 


CONSOLIDATED SOVIRCH AND USE OF FUNDS 


at a ace eet att a tN 


YEAR TO DATE 


FUNDS WERE OBTATNED FROM: 


Operations; 


Net profit before extraordinary items 2,988) 97,929 
Extraordinary items : 3,000 12,373 
Depreciation of Plant Assets 29,470 176,820 
Sale of Fixed Assets i ba ‘cae 17,626 
Reduction of Noncurrent Receivables ~ 4,000 
Reserve for Contingency 3,000) 


26,482 


D GERE USED FOR: 


Purchase of Fixed Assets 24 6 220, 368 
Deferred Refinancing Expense { 3 ! 499) 
Decrease in Long-Term Debt 5¢ 80,02 
Payment of Preferred Stock Dividend 6,175 
Deferred Vacation Period Costs 18,201) 109,212 


18,7736 5,298 
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IECO CORPORATION 
BALANCE SHEET = FITCHBURG HARDWARE DIVISION 


‘LIABILITIES AND STOCKHOLDER'S POULT: 


(Decrease) (Decrease) 


| Nec. 3l, 1972 Nev. 30, 1972 June June _30, 1972 1972 


/VURRERT CIANLLITIES 


Increase Increase fi 


' Notes Payable - Short Term: 


Bank $ 2,741,050 § 32,406 ~ §$ a Oe 


Current maturity of 
Long-Term Debt 148,200 1,500 (26 B63) 


Accounts payable 451755310 ( 21,28) ( 86,456) 


=e 


| Accrued liabilities: : - 


Salaries, wages and com. 200,922 - 76,077) 56,732 a 
Taxes other than F.1I.T. 147,533 6,287 ( 39,862) 
Other 362,034 20,877 6,981 


519,289 : 48,913 ° 23,551 
Total Current Liabilities 4 582,909 .163,745 45,626 
| ONG-TERM DEBT, Net of Current = | 
Maturitics: 
| Other 1,444,384 ( 12,350) ( 80, 1043) 
Unican 732 ~ 
| (2 558) (80,043) 
— FOR CONTINGENCY ( 10,000) 
STOCKHOLDER'S EQUITY 
Capital Stock: 
Preferred-5% conv.-$100 
par value; 13,500 shares 
authorized and 13,364 
shares issued 


Common-i0¢g par value 
6,000,000 shares authorized 
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Paid in capital 1,280,869 = 
Retained carnings O77, 330) 1h. G45 ) 
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Shrinkage and obsolescence 
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stated value $5 per share- 
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Preferred stock, 5% cumulative, 
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1,672,165 9275) 
Less Treasury stock at cost 2,900 - 
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RENT ASSETS 
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Cash $(_ ss 23,990) ${ 1,630) 


BR céae s receivable 


ventories: 


Raw materials 254,969 ( ‘evaje79) 
Work in process 755,568 295,532 


Finished gceods -_189,110 ( 3,744) 
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1,199,647 19,509 
Shrinkage and obsolescence 315,560 114,000 


oe products 6,151 » ( 10,517) 
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Current Maturity of Long-Term 
Debt: . $ 1,600 $( hoo) $( 2,400 


! Accounts payable 2,163, 303 ( 8,388) ( 309,644). 
| Accrued liabilities: - ! Pel 
; - 
Salaries, wages and com, 166,148 23,379) 27,430 

: Taxes other than Federal 


| income taxes 23,462 ( 4,970) 22,525 


Other oe eee 6,487 8,202 


158,242 ( 21,862) ( 3,297 
Total Current Liabilities 2.929,145 ( 30,650) ( 315,341 
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value of common stock 94,916 os x 
34,848 190,543 
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Direct Administrative 9,489 
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Taxes other than Federal 
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Other 


Total Current Liabilities 


STOCKHOLDER'S EQUITY 


Coumnon stock $100 par valuc- 
authorized, issued, and 
outstanding 500 shares 50,000 


Retained earnings 28,341 51 ( 34,542) 
] = 2 a 


78, 341 5,468) ( 34.542) 
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Amount q Amount 


——d 


Ef sates : 2,828) (100.0) 


0 OF GOODS SOLD: 
At inventory value 2,121) ( 75.0) 


Imtercompany profit 
liminated ——— me 
: i ( 2,105) (_74.4) 


ROSS MARGIN 723) ( 25.6) 


farketing Expense 4,000 141.4 
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STATEMENT OF INCOME 


ILCOROP, S. A. 
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46,536 100.0 
34,902 
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LIABILITIFS AND STOCKHOLDER'S EQUITY 


Increase Increase 
. (Decrease) (Decrease) 
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Dec. 31, 1972 Nov. 30, 1972 June 30, 1972 
NT LIABILITIES 
get lai 88,909 $( 6,447) 35,060) 


Accrued liabilities: \ 
BPs 6 5849 


7 Current Liabilities i 95,758 


TOGCKHOLDER'S EQUITY 
: stock, par vaise l 
Swiss Franc-authorized 


issued and outstanding 
200 shares 46,189 ~ “ 


tained earnings ( 49,949) ( 4,723) ( 10,897) 
(cco eeeee u.723) { 10,897) 
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TECOROP, S.A. 
BALANCE SHEET 


Increase Increase 
(Decrease (Decrease) 


ete 31, Sore | Nove 90. June 390, 1972 


Meee URRENT ASSETS 


Cash 2 i ey Bed § ( £3095) $( 7,405) 
Accounts receivable 26,560 Re ee) 16,837) 


Less allowance for doubtful ‘i 
accounts 633 ui Dice are Oe Oe 


wh 25,927 ( ..» 32,149) ( 16,837) 


Inventories: 
Finished goods Ot 053 38,942) 


Less reserve for shrinkage 
and obsolescence 30,002 ( 17,677) 
6 


1,051 ( 21,265) 


Prepaid expenses and other 
current assets ye 430 i 


Total Current Assets Shy Seo ( 11,095) f .:)\ WS S07) 
Meee ROPERTY, PLANT & EQUIPMENT, 
m2 «CCOST 
"2 Ninery and equipment 16,263 


Less accumulated amortization 
« 2 + ? 
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469 (wikia) 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


A TT SD 


IN RE: MDL DOCKET NO. 


(ALL CASES) 
MASTER KEY ANTITRUST LITIGATION June 4, 1976 


ESD 


EXXON CORPORATION'S MEMORANDUM IN OPPOSITION TO 
APPROVAL OF THE 80%-20% ALLOCATION IN THE 
EMHART COPPORATION SETTLEMENT OFFER 


Preliminary Statement 


Pursuant to leave of Court, this memorandum is sub- 
mitted by Exyon Corporation, et al. eee opposition 
to the 80%-20% plan of allocation between the public entity and 
private builder-owner classes contrined in the Emhart Corporation 
("Emhart") settlement proposal sponsored by Co-Counsel for the 
Class Representatives. Because of the inherent and blatant 
conflict of interest by counsel representing both the national 
government class in the City of Philadelphia action and the pri- 
vate builder-owner class in the Amherst Leasing Corp. action, 
in conjunction with the lack of evidentiary support for the 803- 
20% plan of allocation of the settlement fund, Objectors re- 
spectfully submit that it would be clearly reversible error for 
this Court to approve the settlement proposal at present contain= 
ing this arbitrary allocation. 

As stated at the June 2, 1976, hearing, Objectors 


do not oppose approval of the $7.5 million settlement with 


lV Objectors include eight other firms listed in the Notice 
of Appearance filed on May 13, ~976 (item 463 on the 
docket sheets). 


© 


1/ 


defendant Emhart. Moreover, while part of the settlement agree- 
ment, it was evident from the supporting argument of counsel for 
Emhart that the 80%-20% allocation is not an inviolate part of 
the settlement agreement from Emhart's point of view. 

Finally, the 80%-20% allocation, rather than being 
grounded on a sound evidentiary basis, is a result of negotiatio 


of plaintiffs' counsel. However, counsel purportedly representing} 


the private builder-owner class had a conflict of interest dis- 


abling him from representing that class in negotiating the plan 
of allocation. 
The Framework In Which 
This Dispute Arises 

Over the signature of the Clerk of this Court, an 
undated "Notice Of Class Action And Partial Settlement With 
Respect To Litigation Involving Finished Hardware" was mailed to 
both public and private builder-owners of structures having mas- 

lter key locks. This deceptively simplistic notice describes in 

Paragraph C the following proposed allocation of the settlement 
und: 

"The settlement agreement provides that the 

fund shall be allocated among the classes as 

follows: 


The state-wide and national government 
classes: eighty (80%) percent. 


The private builder-owner class: twenty 
(20%) percent." 


No basis for that 80%-20% allocation "formula" was provided in 


the notice to the class. 
,ignificantly, in the Memorandum In Support Of Settle- 


ment With Emhart Corporation submitted on May 15, 1976, by both , 


l/ Indeed, there is apparently no objection to the $7.5 millio 
total settlement with Emhart. 


Si 
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Messrs. Freeman, counsel for certain public bodies, and Montague, 
counsel for both certain public bodies and private builder- 
owners, the following statement as to the origin of this arbitrary 
"formula" is set forth: 


"There were several meetings and discus- 


sions among plaintiffs' counsel prior to com- 
plete acceptance and filing of the settlement 
agreement ... . These discussions {among 
plaintiffs! counsel] led to the agreement on 
the amount of the settlement, the allocation 
between public and private classes, and dis- 
tribution among the states ...." (Page 5; 
emphasis supplied.) 


Hence, the arbitrary 80%-20% allocation, by their own admissions, 
was the result of an agreement between counsel representing the 
various classes, and the only per-on to speak for the private 
| builder-owner class concededly also represented public bodies. 
The Lack Of Evidentiary Support For 
The Arbitrary 80%-20% Allocation 
Provided By Emhart 

Significantly, the June 26, 1975, settlement agree- 
ment, signed by counsel for public body plaintiffs, counsel for 
public and private body plaintiffs, and counsel for defendant 
Emhart, contains no basis or explanation for the 80%-20% allo- 
sation. To the contrary, Paragraph II.B merely provides: 

"The Fund shall be apportioned as follows: 

Eighty (80) percent to plaintiffs and class 

members in those actions brought on behalt 

of public entities and twenty (20) percent 

to plaintiffs and class members in those 

actions brought on behalf of private entities." 


Not only did counsel for Emhart not comment at the 


June 2, 1976, hearing on the validity of the allocation plan 


i/ As long as one counsel represents both public and private 

bodies whose interests are fully at odds on this matter, 
this conflict will persist even if other counsel representing 
only private builder-owners are appointed to any distribution or 
settlement committee. Likewise, the settlement will remain 
tainted so long as the 80%-20% allocation remains part and parcel 
thereof. 
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agreed on by plaintiffs' counsel, but the entire thrust of 


Emhart's thorough Memorandum In Support Of Proposed Settlement Of 


Emhart Corporation submitted on May 27, 1976, is directed to 


justifying approval of the $7.5 million settlement as fair and 
adequate, an issue to which Objectors take no dispute. Only in 
the last few pages of that Memorandum in response to certain 

{| 


objections is any mention made <f the allocation. After making 
brief reference to the “records of Emhart Corporation" (page 26), 
the defendant then rescits.to a footnote referring to the nines 
tion of the 80%-20% allocation set forth in plaintiffs' memo- 
randum.,. 

Further, in refuting the reference by counsel Seymour 
and Tydings to certain statistics on housing starts and new 
construction, the statement in Emhart's memorandum is made that 
these generai categories are "insufficient as a means of tracing 
its products to enc users". However, as wili be shown below, 
the "Emhart statistics" are themselves too broad to provide an 
adequate means of tracing its products to end users, ever if the 
Emhart statistics provided the proper data for allocating the 
fund between classes. Additionally, brief reference is made to 
the Dykeman or Pri:2 Waterhouse study. Again, however, as will 
be pointed out below, that study is also wholly inadequate as a 
basis for even “corroborating” the so-called Emhart statistics 
as plaintiffs' counsel apparently now concede. 

In summary, Emhart concludes its brief comment on 
this issue with the statement that "the plan of allocation 
has been approved by all representative counsel {i.e., plaintiffs 
counsel] and is based on the most relevant economic data avail- 
able... ." (Emphasis supplied.) Hence, there is no supportin 


statement by Emhart that the data Fefore this Court is accurate 
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for purposes of supporting the arbitrary allecation arrived at by 
private negotiations between plaintiffs' counsel. 

Counsel For Plaintiffs Have Not Provided 

Adequate Evidentiary Support For The 
80%-20% Allocation 

In reply at the June 2, 1976, hearing, plaintiff's 
counsel emphasized that no public body had objected to the pro- 
posed plan of allocation; this in and of itself demonstrates 
that the 80%-20% plai: of allocation is overweighted in favor of 
public bodies, and unfairly prejudices private builder-owners. 
In fact, were co-counsel for plaintiffs confident in th2 data 
they rely on purportedly supporting the plan of allocation, they 
would fear little from a settlement plan in which there was no 
allocation prior to the filing of claims. .If plaintiffs' data 
were reliable, then after the claims of both public ind private 
builders are filed, the fund presumably would be allocated on a 
pro rata 80%-20% basis, and this would be based on the actual 
| experience of the claimants rather than an arbitrary "before- 
the-fact" allocation worked out by plaintiffs' counsel who are 
ess than disinterested in the outcome. The very opposition of 
counsel for the public bodies to the proposal of not allocating 
the fund prior to the filing of claims aptly illustrates that 
this Court must most carefully scrutinize their arbitrary, un- 
supported allocation proposal. 

It also is most relevant that counsel for plaintiffs 
were forced to admit that the public bodies demanded $6 mil- 
lion / tlement of this case. This materially taints the 
validity of the 80%-20% allocation plan. In short, the 80%-20% 
formula is a mere attempt to bootstrap the demands of the public 


bodies at the expense of the private builders who did not have 
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the benefit of independent counsel in negotiating the plan of 
allocation. 

The Dykeman or Price Waterhouse 

Study Is Patently Inapplicable 

To The 80%-20% Plan Of Allocation 

Apparently aware of the invalidity and plain irrele- 

vance of the so-called "“Emhart statistics" (as will be shown 
below), at the eleventh hour at the June 2, 1976, hearing, 
plaintiffs' counsel sponsoring the 80%-20% allocation inappro- 
priately submitted an affidavit of Lee A. Freeman, Jr., dated 
May 27, 1976, “in support cf the settlement ktetween Emhart Cor- 
poration and representative plaintiffs in the public class ac- 
tions" (paragraph 2). That affidavit purpurted to demonstrate 


that a "study" undertaken by Francis C. Dykeman of Price 


Waterhouse supports the 30%-20% allocation. Both the invalidity 


and inapplicabisity of the Dykeman study was, for all practical 
purposes, conceded to by plaintiffs' counsel in his reply on 
June 2, 1976, when he admiti.ed that rather than being a basis 
for the plan of allocation negotiated between plaintiffés' counse 
this Dykeman material was only “corroboration” of the Emhart data. 
The so-called Dykeman study was not made for the pur- 
poses of demonstrating that purchases by end-users of contract 
hardware fall into the 80%-20% public-private body grouping -- 
as Mr. Freeman purported to represent -- nor is it evidence of 
such an allocation. Mr. Dykeman's work was not a random study 
of all "jobs" undertaken throughout the country, but rather was 
undertaken to determine the types of information which could be 
derived from the documents selected in the discovery process by 
plaintiffs. Further, this analysis was made in terms of “jobs" 


and not either units or dollar purchases. For example, Exhibit I 
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to the Freeman affidavit has 134 "jobs" listed under the Public 
Hospital category, but it is impossible to determine whether 
these "jobs" utilized few or many master key locks, i.e., 
whether they were “big" or "small" jobs. Being prepared in 
terms of "jobs," the Dykeman analysis is inherently meaningless 
as an indicia of the industry's sales pattern. 

In brief, the so-called Dykeman “study” is nothing 
more than a computerization of documents selected from hardware 
dealers' files by representatives of the public plaintiffs in 
order to show mark-ups on hardware "jobs" sold to general con- 
tractors for installation in various buildings. It is based on 
documents heavily weighted in favor of public "jobs" because they 
were culled out of the dealers’ files to show not a general cross 
section of the dealers' saies, but rather to comprise a small 
biased sampling of hundreds of thousands of "jobs." 

Further, the dealers, numbering 2: -- rather than 90, 
as stated in the Freeman affidavit -- are located in only seven. 

j states, as shown on Exhibit A hereto. The only conclusion thar 
can be drawn from the Dykeman "study" is that of the "jobs" 
selected by the public plaintiffs, a certain percentage are 
public.- The survey was not a scientific, impartial or unbiased 
sampling of numbers of "jobs," and hence the "study" cannot 
even corroborate any other evidence supporting an allocation be- 
tween classes of the plaintiffs in this One: 

In addition, the deposition of Mr. Dykeman wholly 
undercuts any evidentiary validity of the analysis of the "jobs" 
selected by plaintiffs. For example, Mr. Dykeman testified that 
he had no work papers dealing with the "study" which would permit 
cross-examination of the validity of how the “study” was done. 


(Dykeman Tr. at 59.) Mr. Dykeman further confirmed that 


if Also, of the 3500 “jobs" surveyed, more than 10% fall into 
either the "Unknown" or "Data Not Available" categories. 
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| the data he relied on was “distributor data which the plaintiffs 
had obtained from a number of different states." (Id. at 66.) 
Also, altrough plaintiffs' counsel would lead this Court to be~ 
lieve that this was a study undertaken for the purpose of aiding 
the defense and affirmatively putting forward their case, Mr. 
Dykeman made it clear that he did not discuss with defense counse 
"the selection of distributors to include in the survey," (id. 
at 69), and further confixsmed that records he analyzed were 
collected by the plaintiffs. (Id. at 71.) Finally, Mr. Dykeman 
stated affirmatively that he could not draw “any conclusion 
from the data" (id. at 74) and had no . pinion respecting the 
data (id. at 75). 

In short, it is totally meaningless to draw any con- 
clusion as to the breakdown of industry sales from the informa- 
tion contained in Exhibit I to the Freeman affidavit, and the 
Dykeman deposit:’on makes it manifestly clear that the study 
does nut provide evidentiary support for an 80%-20% allocation 
of a nearly $8 million Settlement Fund between the public and 
private class members. In fact, data compiled by the Bureau 
of the Census shows that for the years 1968 through 1973, the 
percentage of private building increased from 67.5% to ne 
This gress disparity with the 80%-20% formula seriously under- 
mines the credibility of the data in the Freeman affidavit. 

2s The Emhart Data Is Both Irrelevant 
and Unreliable as an Indication of 
Emhart's Sales by End-User. 


(a) The Emhart Data Is Irrelevant. 


The undated "Notice Of Class Action And Partial 


Settlement With Respect To Litigation Involving Finished Hardcwar 


cesnatapeeneentte ete CLARE RET ETD 


i Source: "Survey of Current Business," U.S. Department of 
Commerce, July 1972 and 1974. 
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mailed over the signature of the Clerk of this Court provides 
that public and private entities may qualify to share in the 
proceeds cf the settlement offered by Emhart if those entities 
made purchases from “any” of the defendants (Paragraph B. 1, 2 
and 3). Of course, this provision was necessary because this is 
a conspiracy action in which the defendants are jointly and 
severally liable as in a tort suit. Thus, a prospective class 
member could file a claim and receive distribution from the 
Emhart settlement proceeds even though it made all of its pur- 
chases from one of the non-settling defendants. Because »f the 
conspiratorial nature of the allegatio::; in the complaints, this 
is not only the law, but was in fact recognized by this Court 
itself in approving the terms of the “Notice” to the class. 

Therefore, a purported analysis of Emhart's sales to 
public versus private bodies is totaily irrelevant because the 
entire pool of prospective claimants undoubtedly did not pur- 
chase from the four co-defendants in the same ratio as the 
alleged 80%-20% public versus private entity sales purportedl 
made by Emhart. In short, because purchasers from all of the 
defendants -- not just from Emhart -- are eligible to make claims 
against the Emhart settlement proceeds, it is arbitrary to the 
point of capriciousness to apply an analysis of this one defen- 
dant's purported sales as a basis for allocation of the 
settlement fund. 

The only fair way in which the Emhart settlement pro- 
ceeds can be allocated must be based on those claims which may, 
in fact, be filed by purchasers, be they public or private bodies. 
This will be wholly fair to the public body class members if the 
80%-20% formula has validity as urged by counsel for plaintiffs. 
On the other hand, if the arbitrary plan of allocation is approved 


by this Court on the basis of a wholly inadequate record, the 
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private entity class members will be deprived of their fair share 


of the settlement proceeds. 


(b) The Emhart Data Does Not Es~ 
tablish That Its Sales Comport 
To The 80%-20% Formula. 


In their brief memorandum in support of the settle- 


| 
1 ment with Emhart, the plaintiffs devoted approximately only 


two pages to support the arbitrary allocation made between 
public and private bodies. The scant data provid.d in plain- 
tiffs' Memorandum and Schedule "A" thereto is completely un- 
informati':2 as to the nature of Emhart's sales. This is high- 
lighted by the supporting affidavit of Karol K. Gibbs filed by 
plaintiffs at the June 2, 1976 hearing. Exhibits A through F 
thereto, contain "an analysis of contract orders, by Dodge 

| Project Classification" for the years 1965-1968 (Gibbs 


AfTtiGavit, % 2}. 


paragraph 2 of the Gibbs affidavit, make it clear that the data 
analyzed which forms the basis for Schedule A to plaintiffs' 
brief are contract "orders," and not sales by Emhart. Hence, 
the data contained therein may well include orders which were 
never filled by Emhart. The Emhart records relied on do not 
purport to be contemporaneous sales records, as svated in 
plaintiffs' brief where they are called "Emhart Corporation's 
annual summaries of contract hardware sales" (Plaintiffs' Memo- 
randum at 11). 

Additionally, the Dodge Classification System, com- 


prised by a private institution, the F. W. Dodge Company, is 
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not designed for the purpose of delineating sales to public 
versus private bodies. As a re ult, reliance on Emhart's contract 
“orders" under this system is a totally distorted basis for tne 
80%-20% allocation. Further, an analysis of Schedule "A" 
appended to plaintiffs' Memorandum, and Exhibits 1 and 2 of the 
Gibbs affidavit, reveal a gross distortion of the use of the 
figures taken from the Dodge Construction Contract forms obtained 
from Emhart. For example, plaintiffs categorize all buildings 
which are "Educational" and “Science" under the public category, 
as well as all “Hospital and Health Buildings,“ and all "Public 
(Other)" buildings. At the outset, th “Public (Other)" includes 
a substantial portion of federal government building which is not 
included in the settlement. 

Moreover, an analysis of the "Hospitals and Health 
Buildings” alone reveal that the wholly unreliable use of this 
data for the pu pose of determining an allocation of Emhart's 
sales to public versus private entities. Rather than all 
"Hospitals and Health Buildings" being properly listed in the 
public sector, data compiled by the Department of Commerce reveals 
that a significant portion of hospitals and institutional build- 
ing is in the private section. In fact those data show the 
tollowing increasing percentage of private hospital and insti- 
tutional building for the years 1eet97ss” 
ae. a 2 OR OC 
69% 73% 75% 74% 76% 76% 

Thus, despite a very large portion of hospital building being in 
the private sector, plaintiffs placed it all in the public section 


in support of their 80%-20% allocation. 


af Source: "Survey of Current Business," U.S. Department 
of Commerce, July 1972 and 1974. . 
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In short, even if relevant, the Emhart data selected 
from what is admitted in the Gibbs affidavit to be an analysis 
of contract “orders" rather than actual sales data or the Emhart 
Corporation, is lumped together in such a manner as to seriously 
distort the allocation of business done by Emhart in the public 
versus the private sector. 

The importance of This Court's Frjection 

of an Arbitrary Allocation of the 
Emhart Settlement Proceeds 

The trial of this litigation against the non-settling 
defendants is set for this voming Fall, and they have stated 
their intention to litigate to judgment. Notwithstanding this, 
however, Emhart correctly pointed out the “ollowing in its 
Memorandum in support of its proposed settlement: 

As this Court is well aware, .. . few 

cases of this magnitude proceed to final 

judgment on the individual class claims. 


Settlement is the more usual course. (At 
20; footnote omitted.) 


* * 


{A] limited settlement [by one party] is 
desirable when complex, multiparty liti- 
gation is involved, for experience shows 
that disposition of an entire case by 
settlement often begins with settlement 
by one party. (At 21.) 


In short, the Emhart settlement may well be the starting point 
to settlement of the remainder of the outstanding claims, and 
thus become the bellwether of those settlements which may follow. 
With this in mind, there is no evidence before this 
Court that the 80%-20% plan of allocation -- even if it were 
reliable in relationship to Emhart's sales -- would meaningfully 
apply to the sales by its non-settling co-defendants. The so- 
: Called Dykeman study has been discredited as a basis for the 


80%-20% plan of allocation, and it is most unlikely that the 
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sales pattern of the three non-settling defendants are 
identical. 

Moreover, the orderly administration of the settlement 
of this entire litigation dictates that if, arguendo, another 
defendant should settle before judgment, both settlement funds 
should be combined prior to distribution. However, it will be 


impossible to administer the settlement if an arbitrary basis of 


pective class members. For example, if one of the remaining 
defendants should settle but its sales differ from the 80%-20% 
pattern arbitrarily ascribed to Emhart. then it would be unmanag 
able to comk_ne both settlement funds in order to administer one 


slaims and distribution procedure. However, administering two 


allocation is adopted prior to the claims being filed by pros-~ 
et 
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separate settlements and claims procedures because of the dis- 
parity of public body-private body sales by those defendants 
would not only Se unmanageable, but wholly inefficient. This 
would result in unnecessary charges to the class, and undue 
burdens on class members who would have to execute more than one 
claim form. 

In any event, such a procedure is wholly inappropriate 


when the defendants are all jointly and severally liable; i.e., 
regardless of the makeup of sales to public bodies versus private 
entities by any of the defendants, each defendant is wholly 
liable for damages to any claimant or prospective class member 
regardless of which of the four co-conspirators made sales 

to that claimant. In short, in view of the prospect of further 
settlements in this case, the adoption of any formula as to 

the Emhart proceeds, even were it not wholly arbitrary, would 


be not only inappropriate, but would inevitably bog down the 


administration of the settlement in a procedural morass. 


IF THIS COURT SHOULD APPROVE THE EMHART 
SETTLEMENT PROPOSAL WITH THE ARBITRARY 
80%-20% ALLOCATION, FINAL JUDGMENT 
SHOULD NOT BE ENTERED 
Objectors have demonstrated that it would be singularl 
inappropriate to approve the 80%-20% arbitrary allocation of 
the Fmhart settlement proceeds based on the agreement reached 


by plaintiffs' counsel for two overriding reasons: First, that 


so-called "formula" is not supported by any reliable data of an 


evidentiary nature; secondly, it was the r sult of negotiations 


of an agreement between counsel, when counsel for the private 
builder-owner class has a disabling sonflict of interest. Under 
the circumstances of this case, tre only fair and orderly way of 
distributing the Emhart settlement proceeds is to make distri- 
bution of the total fund on the basis of those claims which are 
actually filed by prospective class members. Hence, Objectors 
respectfully submit that the $7.5 million sectlement proposal 
should be approved without any premature, unsupported, arbitrary 
| allocation of those proceeds between the public and private body 
classes. 

If, however, Objectors' contentions are overruled by 
this Court and the settlement proposal as sponsored by plaintiff 
counsel with the 80%-20% allocation is approved, Objectors re- 
spectfully urge that this Court should not enter a final judgmen* 
as to the settlement in order to avoid piecemeal appeals. Al- 
though counsel for plaintiffs were involved in both the Central 
Protection Services Litigation and the Piumbing Fixtures Litiga- 
tion, the “Notice” sent to the’ class in this litigation states 
that the petitions seeking "20% of the recovery as fees" would 
be filed. In the aforementioned litigation, however, the Courts 
of Appeals unanimously rejected a percentage of the recovery 


or "contingent fee syndrome" in awarding attorneys' fees in 


) 


settled class actions. City of Detroit v. Grinnell Corporation, 
495 F.2d 448 (2d Cir. 1974); Lindy Brothers Builders, Inc. 7. 


American Radiator & Standard Sanitary Corp., 487 F.2d 161 (3d 
Cir. 1973). 


Conclusion 


_ For all of the foregoing reasons, Objectors respect- 
fully submit that this eae gabe approve the $7.5 million 
settlement, absent a provision for allocating any portion of 

ll those proceeds between the public and private entity classes. 


Respectfully submitted, 


HOWREY & SIMON 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

(202) 872-8800 


Attorneys for 
EXXON CORPORATION, et al. 


Dateuc: June 4, 1976 
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LIST OF DISTRIBUTORS EXAMINED BY PRICE, WATERHOUSE 


Architects Hardware & Specialty 
Raitroad Avenue 
Albany, New York 12205 


Architectural Hardware 
800 W. Third Avenue 
Columbus, Ohio 


Beck-Guttman, Inc. 
121 East 24th Street 
New York, New York 10003 


California Builders Hardware 
160 Wisconsin Avenue 
San Francisco, California 


Capitol Builders Hardware 
1831 F Street 
Sacramento, Calif. 95814 

Circle Hardware 
1501 Ogden Avenue 
Downer Grove, Illinois 60515 

Cleveland Architectural Hardware 
4260 Pearl Road 
Cleveland, Ohio 44109 

De Ronde Hardware, «nc. 
1385 Genesse Street 
Buffalo, New York 14211 

Dan C. Hay, Inc. 

4324 West Jefferson Blvd. 
Los Angeles, Calif. 90016 


Herbert Helmus 
60 East Hilton Street 
Garden City, New York 11530 
Elmer T. Hobert, Inc. 
410 East 62nd Street 
New York, New York 10021 
Carl Himes 
317-319 S. Main Street 
Dayton, Ohio 45402 


EXHIBIT A 


Hopper, imc. 
2290 De la Cruz Blvd. 
Santa Clara, Calif. 95050 


Lind Hardware 
521l1N. Clark Stree 
Chicago, Illinois 60604 


Los Angeles Hardware 
2700 S. LaCienega Blvd. 
Los Angeles, Calif. 


Norman & Sons 
3050 23rd Street 
San Francisco, California 


Smith Brothers 
580 N. Fourth Street 
Colusbus, @hio 43215 


Adolph Soeffing 
828 Arch Street 
Philadelohia, Pa. 


Edward Stauber 
1113 Greenwood Avenue 
Waukegan, Illinois 60085 


Tri-State Hardware 
594 National Road 
Wheeling, West Virginia 


United Hardware 
P.0.. Box 127, Park Station 
Paterson, New Jersey 07513 


Wherry Hardware 
P.0., Box 603 
Trenton, New Jersey 08604 


George Worthington Company 


803 St. Clair Avenue, 
Cleveland, Ohio 44101 


N.W. 
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Attorneys at Law 

1622 Locust Street 

Philadelphia, Pennsylvania 19103 


Edward B. Bergman, Esq. 

Deputy City Solicitor 

City of Philadelphia 

15th Fl., Municipal Services Bldg. 
Philadelphia, Pennsylvania 19107 


Fredric B. Burns, Esq. 

Sager & Burns 

Suite 300 Bank of Kendall Bldg. 
8603 S. Dixie Highway 

Miami, Fla. 33143 


Perry Goldberg, Esq. 
208 South LaSalle #1130 
Chicago, Illinois 60604 
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Special Ass't. Attorney Generul 
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1400 Buh] Building 
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Ronald I. Wiseman, Esq. 
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Antitrust Section 

30. E. Broad St. d5En) Floor 
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General 
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525 West Ottawa 

Lansing, Michigan 48913 
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Antitrust Division 

U.S. Department of Justice 
Washington, D.C. 20530 


William S. Abbey, Esq. 

Deputy Attorney General for 
the State of California 

3580 Wilshire Blvd., Rm. 800 

Los Angeles, California 90010 


John F. Beckman, Jr., Esq. 
Special Deputy Attorney 
General of Indiana 
Tinkham, Beckman, Kelly & 
Singleton 

5900 Hohman Avenue 

Hammond, Indiana 46320 
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Melvin L. Ortner, Esq. 
Antitrust Division 

Assistant Corporation Counsel 
Law Department of New York City 
Municipal Building 
New York, New York 10007 
Joseph D. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolies Bureau 

Room 4686 46th Fl. 

Two World Trade Center 

New York, New York 10047 


Warren Spannaus, Attorney 
General 

Thomas R. Muck, Special 
Assistcont Attorney General 
State of Minnesota 
Department of Justice 
St. Paul, Minnesota 55100 

William F. Hyland, Attorney 
General 

Bruce R. Volpe, Deputy 
Attorney Gene ‘al 

State of New Jersey 

28 West State Street-Rm. 1108 
Trenton, New Jersey 08608 


Samuel H. Seymour, Esq. 
1225 Connecticut Ave., N.W. 
Washington, D.C. 20036 


Richard M. Reynolds, Esq. 
Day, Berry & Howard 

One Constitution Plaza 
Hartford, Conn. '06103 


Chauncey H. Browning, Jr., Esq. 
Attorney General 

State Capitol 

Charleston, W. Virginia 2530 


Harold J. Lessner, Esq. 
Assistant Attorney General 
The State of Wisconsin 
Department of Justice 
Madison, Wisconsin 53702 


Joseph D. Tydings, Esq. 
Danzansky, Dickey, Tydings, 
Quint & Gordon 

1120 Connecticut Ave., N.W. 

Washington, D.C. 20036 


John E. Bailey, Esq. 

Kevin F. Cunnigham, Esq. 
The Law Department 

The Gulf Companies 

P.. 0. 80x 3725 

Houston, Texas 77001 
Joseph P. Griffin, Esq. 

Arent, Fox, Kintner, 
Plotkin & Kahn 

1815 H Street, N.W. 

Washington, D.C. 20006 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


a 
IN RE: M.D.L. DOCKET NO. 


MASTER KEY ANTITRUST LITIGATION All Cases 


ee 


MOTION TO STRIKE PORTIONS OF EXXON CORPORATION'S 
MEMORANDUM IN OPPOSITION TO APPROVAL OF THE 
ALLOCATION OF THE EMHART SETTLEMENT 


Plaintiffs respectfully move this Court to strike 


a= 


all portions of "Exxon Corporation's Memorandum in Opposition 


4 


FILE! 
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to Approval of the 80-20% Allocation in the Emhart Corporation 
Settlement Offer" (filed June 4, 1976) except that portion © 


appearing on pages 6, 7 and 8 under the subheading: 


MVE uw? 


"1. The Dykeman or Price Waterhouse ; 
Study is Patently Inapplicable 
to the 80%-20% Plan of Allocation." 


and in support thereof represent: 


Pe 14-6 


1. At the hearing of "une 2, 1976, on approval 
of the Emhart settlement and allocation thereof, objector 
Exxon Corporation ("Exxon") requested leave of this Court 
Qo respond by mensesneN to the "Dykeman study" and for no 


x 


other purpose. Leave of Court was granted for this limited 


L 
oo : 
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bw! Fsaon's basis for the request was that it did not have time prior 
to the hearing on June 2, 1976 to analyze the "Dykeman" study. In 
fact, the "Dykeman" study was annexed as an exhibit to the supporting 
memorandum filed by Emhart Corporation on May 27, 1976. 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


IN RE: M.D.L4 -DOCKET 
= oS 


MASTER KEY ANTITRUST LITIGATION ALL CASES 
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MEMORANDUM OF DECISION JUN 4 4 1976 


~ 
LARTFORE 
On June 30, 1975, the plaintiffs in the 15 class 


es 
actions then scihible” submitted a proposed settlement with 
Emhart Corporation, one of the four defendants. 

On February 26, 1976, notice of the proposed settle- 
ment was ordered sent to the members of both the public and 
private aigeiae Rule 23(e), Fed. R. Civ. P. Pursuant t 
this order, individual notices were mailed to members of 
both classes, including 17,729 copies to members of the 
private builder-owner class. In addition, extensive publi- 


3 
cation was provided.— 


7 


~ Since that time one new action has been filed, State or 

Arizona v. Emhart Corp., Civil No. H-75-382; and one action, 
Sturdy slomes Co. v. Eaton Corn., Civil No. 14,333, has been 
dismissed. The former action is included in this settlemen 


2/ 

This notice was combined with notice to the classes of “g 
pending class actions. Rule 23(e) (2), Feds BR. Civ. FP. 
A description of the classes in this litigation is set forth 
in this court's decision in In re Mastertev ADELETUSE Lew = | 


gation, H.D.L. No. 45 (D. Conn. Hay 27s! LSS) 


: | 


fee Affidavits of Karol K. Gibbs, and Jack M. Joss 2 


> 
april 2s, 1976. 


rai 


On June 2, 1976, a hearing on the fairness of the 
proposed settlement was held. No objections were made by any 
member of any of the public classes. Six written objections 
were received from members of the private builder-owner 
aun” three of whom appeared at the hearing. One of the 
three chose not to press his objection after discussions with 
counsel for the plaintiffs. : 

No objection has been made to the amount of the pro- 
posed settlement. The only objections raised have been to 
the proposed division of the settlement fund between the 
private and public classes, with the former receiving 20 per 
cent and the latter 80 per cent. 

In this case, the inter-class allocation of the: 
settlement is based on something more than an arbitrary 
division by counsel for the various plaintiffs The proposed 
allocation is, in fact, based on the historical allocation 
of Emhart's sales, as demonstrated by its record of orders 
during the period in question. Given this basis in fact, it 
is not necessary or appropriate to engage in speculation 
concerning possible atlernative allocations based on some 
other hypothetical circumstance. 

The objectors make two different arguments. The first is 
that reliance should not be placed on the allocation as 

+. 


proven by the Emhart figures, but on the combined sales 


rt. Scone 
Several of these were from attorneys who represented nuner- 
ous clients, in one case as many as 250. 
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figures of all the defendants. There are two responses to 
this argument. The most pragmatic response is that the con- 


bined sales figures are simply not available at this time, 


5/ 
such figures exist at all.~ The second response is that the 


objectors have not demonstrated any reason to assume that t 
figures of the other defendants would differ materially fro 
those presented by ieee 

The second objection is that the attorney who has 
represented the private class up to this time, including 
during the negotiation of the terms of the proposed settle- 
ment, has an apparent conflict of inte-est in accepting the 
inter-class allocation, since he also represents the nationa 
governmente1 class. While this court does not ignore the 
apparent conflict, and while it will take steps to remedy 
the Penne era the at-pearance »f such a conflict does not 


automatically require the disapproval of the settlement, 


5/ 

~ The sales figures of the defendants Sargent and Eaton wer 
the subject of a Rule 37 motion heard the same day as the 
settlement fairness hearing. Sargent has maintained that its 
records do not clearly delineate the private or public natu 
of the ultimate purchaser, or at least that the figures wou 
be extremely difficult to distill. 


6/ 

~ And this is despite the fact that at least one of the ob- 
jectors, Exxon Corporation, has been receiving the active 
assistance of one of the non-settling defendants, Eaton Cor 
Arguably this cooperation would have included some evidence 
of a different ratio, if one existed, 


7/ i 

This court will shortly appoint additional counsel to 
assist Mr. Montague in representing the private builder-owner 
class, and to act under his direction. 
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especially in the face of the objective evidence of fairness 
presented. In light of that evidence, and after weighing 

the small number of class members who chose to object and the 
fact that, to this point, the costs of this litigation.have 
been borne chiefly by the members of the public class, I 
conclude that the proposed settlement is both reasonable and 
fair. 

Pursuant to Bile 23(e), Fed. R. Civ. P., the proposed 
comprenise of the claims against Emhart Corporation, as set 
forth in the settlement agreement is approved. The actions 
against the defendant, Emhart Corporation, may be dismissed 
upon the filing of an executed copy of the stipulation. 


SO ORDERED. 


%. 


— 


Dated at Hartford, Connecticut, this 14 day of 


June, 1976. 


M. goseph Blumenfe xd 
United States District Judge 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT . 


U.S.2'3 «uf COURT 
———— Re » sOAN 
IN RE: ) MDL DOCKET NO. 45 


) (ALL CASES) 
MASTER KEY ANTITRUST LITIGATION ) June 14, 1976 
) 


OBJECTORS' REPLY TO THE “MOTION TO STRIKE PORTIONS 
OF EXXON COR. ORATION'S MEMORANDIM IN OPPOSITION 
TO APPROVAL OF THE ALLOCATION OF THE EMHART SETTLEMENT’ 
Objectors Exxon Corporation, et al. ("Objectozs") make 
the following brief reply to plaintiffs' liaison counsel's motior 
to strike portions of Objectors' memorandum submitted in opposi- 
tion to approval of the 80%-20% plan of allocation in the Emhart 


Corporation ("Emhart") settlement proposal: 


1. At the outset, the motion to strike is an obvious 
guise to obfuscate the efforts of plaintiffs' liaison counsel to 
lead this Court into reversible error by having it approve the 
settlement proposal they sponsored containing an arbitrary, unfai 
plan of allocation which is wsupported by any reliable data be- 
fore this Court. Despite their fiduciary duties to all class me 
bers by virtue of their position as Counsel for the Class Repre- 
sentatives, plaintiffs' liaison counsel would have this Court 
approve the settlement they sponsored without having full informa- 
tion and the benefit of the views of objecting members of the 
private builder-owner class as to the unfair nature of the pro- 
posed plan of allocation. 

2. Plaintiffs' liaison counsel's motion to strike 


fully highlights the inadequate basis tendered to this Court as 
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support for the 802%-20% plan of allocation. Plaintiffs’ liaison 
counsel would have this Court, sitting in equity to protect the 
rights of the absent class members, approve a settlement which 

is not fair to all class members. Were plaintiffs' liaison 
counsel confident in the soundness of the support they tendered 
as a basis for the 80%-20% plan of allocation, they need not have 
asked this Court to decide this matter in a vacuum by wholly 
ignoring the analysis contained in Objectors' memorandum which 
demonstrates the inherently wmsound basis on which this Court was 
asked to approve the 80%-20% provision of the Emhart settlement 
proposal. 

3. In addition *o being a thinly disguised effort to 
prevent this Court from being fully informed as to the wusound 
basis for the 80%-20% plan of allocation, Plaintiffs' liaison 
counsel's motion is unfounded because in addition to the Freeman 
affidavit treating the Dykeman “study”, Objectors were also served 
for the first time with the Gibbs affidavit during the course of 

ithe June 2, 1976, tearing. The Gibbs affidavit purportedly pro- 
vided additional support for t‘1e 80%-20% plan of allocation anl 
was allegedly based on Emhart's internal sales records. 

4. Significantly, plaintiffs' liaison counsel's motion 
to strike does not even address -- much less refute -- the sub- 
stance of Objectors' contentions with respect to either the Dykeman 
"study" or the relevance or validity of the purported analysis of 
Emhart's sales statistics offered in support of the 80%-20% plan 
of allocation in the Gibbs affidavit. 

5. Finally, no denial was made of Objectors' conten- 
tions that the 80%-20% plan of allocation was the result of 


negotiation between counsel having a blatant conflict of interest 


or to the fact that the belated resort to the wsound Dykeman 
"study" and Emhart “statistics” was a mere attempt to "bootstrap 
the arbitrary plan of allocation privately reached by plaintiffs’ 
counsel. The pending motion to strike and attempt to have this 
Court ignore the refutation of the only support put forth in an 
attempt to justify the arbitrary 80%-20% “formula” aptly demon- 
strates the need for this court of equity to fully and carefully 
scrutinize this settlement sponsored by counsel having a conflict 
of interest. Objectors' memorandum, which plaintiffs' liaison 
counsel would prefer that this Court not consider, demonstrates 
that the arbitrary 80%-20% plan of allocation should not be ap- 


proved by this Court as fair to all interested class members. 


For all of the foregoing reasons, Objectors respectful 
submit that: (a) Plaintiffs' liaison counsel's motion to strike 


should be denied; and (b) as aptly illustrated by that motion, 


the Emhart settlement should be approved without the 80%-20% plan 


of allocation which is arbitrary and wholly wfair to the privat 
builder-owner class members whose interests are unc < the equita- 
ble protection of this Court. In short, the very nature of and 
lack of substance in plaintiffs‘ liaison counsel's response to 
Objectors' memorandum (i.e., a motion to strike), constitutes 

a dispositive concession that this Court, sitting in equity, should 
not approve the 80%-20% allocation provision of the Emhart settl 


ment proposal. 


Respectfully submitted, 


G. JOSEPH KI? 

HOWREY & SIMON 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Counsel for Objectors 
Exxon Corporation, et al. 


June 14, 1976 
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CERTIFICATE OF SERVICE 


I, G. Joseph King, certify that I have this 14th day 


of June, 1°76, served a copy of the foregoing Memorandum on those 


attorneys appearing on the following counsel, pursuant to Rule 


6 of the Rules of Procedure of this Court. 


John W. Barnett, Esq. 

Wiggin & Dana 

195 Church Street 

New Haven, Connecticut 06508 


Walter A. Bates, Esq. 
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1144 Union Commerce Building 
Cleveland, Ohio 44115 


Charles Donelan, Esq. 

Bowditch & Lane 

311 Main Street 

Worcester, Massachusetts 01608 


Gerard J. Dowling, Esq. 
Assistant Attorney General 
State of Connecticut 

30 Trinity Street 

Hartford, Connecticut 06106 
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Freeman, Rothe, Freeman & Salzman 
One IBM Plaza, Suite 3200 
Chicago, Illinois 60611 


Gerry J. Elman, Esq. 
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Capitol Annex 
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David Berger, P.A. 
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15th Fl., Municipal Services Bldg. 
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John F. Steineger, Esq. 

Special Ass't. Attorney General 
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Frederick D. Steinhardt, Esq. 
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1400 Buhl Building 
Detroit, Michigan 48226 


Ronald I. Wiseman, Esq. 
Assistant Attorney General 
Antitrust Section 

30 E. Broad St., 15th Floor 
Columbus, Ohio 43215 


Frank J. Kelley, Attorney 
General 

State of Michigan 

525 West Ottawa 

Lansing, Michigan 48913 


Richard H. Sayler, Esq. 
Antitrust Division 

U.S. Department of Justice 
Washington, D.C. 20530 


William S. Abbey, Esq. 

Deputy Attorney General for 
the State of California 

3580 Wilshire Blvd., Rm. 800 

Les Angeles, California 900190 


John F. Beckman, Jr., Esq. 
Special Deputy Attorney 
General of Indiana 

Tinkham, Beckmar. Kelly & 
Singleton 

5900 Hohman Avenue 
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Joseph D. Landi, Esq. 
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Room 4686 46th Fl. 
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General 
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St. Paul, Minnesota 551C0 

William F. Hyland, Attorney 
General 

Bruce R. Voipe, 
Attorney Generai 
State of New Jersey 

28 West State Street-Rm. 1108 

Trenton, New Jersey 086032 
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Samuel H. Seymour, Fsq. 
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Department of Justice 
Madison, Wisconsin 53702 


Joseph D. Tydings, Esq. Ps 
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DISTRICT OF CONNECTICUT 


a rs U.S. 915 1ST SOURT 
IN RE: ) Multi-Districr Litigation 


) 
MASTER KEY ANTITRUST LITIGATION Docket No. 45 
icp el applic nea eS elaine ee Te 


City of Washington 
District of Columbia 


AFFIDAVIT OF ROBERT J. SHEEHAN 


Robert J. Sheehan, being first duly sworn, deposes 


and says: 


1. I am Director of Economic Research of the National 
Association of Home Builders, with offices in Washington, D.C. 
For the past 16 years, I have been professionally engaged as -n 
economist, and have primarily devoted my services to the field 
of the housing and construction industry. 

2. I first learned of this litigation after having been 
contacted by Paul R. Hirshfield, cownsel for the Home Builders 
Association of Metropolitan Pittsburgh, one of our members. 

Mr. Hirshfield discussed certain aspects of the proposed settle- 
ment in this case with the Emhart Corporation and raised a ques- 
tion as to the validity of the 80%-20% public versus private 
builder-owner allocation contained in the settlement proposal. 

3. After having discussions with Mr. Hirshfield, I reviewed 
published Government statistics on buildings in place, and have 
arrived at the conclusion that the 80%-20% division does not com- 


port with available industry data. Also, I reviewed the affidavit 
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of Karol K. Gibbs, sworn to on May 28, 1976, and Schedule "A" of 
the Memorandum In Support Of Settlement With Emhart Corporation, 
both of which purportedly contain an analysis of certain data 

of the Emhart Corporation categorized according to the F. W. Dodge 
Company's Project Classifications. (See Paragraph 2 of the Gibbs 
Affidavit.) Based upon my review of that data, and the aforemen- 
tiow . industry-wide data published by the Bureau of the Ce.sus 
of the United States Department of Commerce, I have reached the 
conclusion that the 30%-20% breakdown of public versus private 
sales presented in tk: Sibbs Affidavit and Schedule "A" is based 
on an arbitrary distortion of the Dodge categories of the "Con- 
struction Orders Received (Orders By D.P.C.)" appended to “he 
Gibbs Affidavit as Exhibits A - F for the years 1965-1970, and 
further analyzed in Exhibits 1 and 2 of that Affidavit. 

4. ‘Exhibit 1 of the Gibbs Affidavit portrays that accord- 
ing to Dodge Project Classification, 78.1% of Emhart's sales were 
to public entities versus 21.9% to private entities. However, 
those classifications resulted from a manipulation of the Emhart 
data contained on the F. W. Dodge Company forms, and these 
figures (i.e., 78.1% versus 21.9%) do not appear in the Emhart 
data contained in Exhibits A - F of that Affidavit. For example, 
Exhibit 1 places all "Educational & Science Buildings", 51.8% of 
the total of Enhart's sales, and all "Dormitories" (2.2%), or 
54.4% of the total, into the public sector, when official data 
buildings in place reveals that a significant dollar volume of 
educational buildings in place were, in fact, in the private 
sector. 

5. The gerrymandered nature of the 80%-20% plan of allo- 


cation based on the manipulation of the Emhart data is aptly 
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demonstrated by the classification as public buildings in Exhibit 
1 of the Gibbs Affidavit of all buildings in Item 4 on the Dodge 
classification forms as "Hospitals and Health Bldgs." In fact, 
as shown by the following statistics, the latest published data 
reveals that of the years 1968 through 1970, for which data is 
available, most hospital construction was in the private sector: 


1968 1969 1970* 
-.. % vA 


Percentage 
In Private 
Sector 69 73 73 


6. Further, although the Government dake treats all 
bu’ ldings in place and not just those buildings having master 
key lock systems, the gross disparity between the published data 
on construction and the portrayal of the manipulated Emhart data 
in "Schedule A" presented to this Court and the Gibbs Affidavit, 
in my professional opinion, casts substantial doubt on the valid- 
ity of the 80%-20% formula. Published data, as presented in the 
following table, reveals that public building -- including Federal 
construction projects -- accounted for only about half of all 


new building in the period 1965-1970: 


VALUE OF NEW CONSTRUCTION PUT IN PLACE 
IN THE UNITED STATES 
(in Millions of Dollars) 


Private Public Percent 
Multifamily Non Residentia Public 
Year Residential Buildings Buildings of Total 
1965 6,007 
1966 § 243 
1967 4,724 
1968 7,203 
1969 9,528 
1970 9,518 


Source: U.S. Department of Commerce, Bureau of the Census, 


Construction Reports, Series C 30, Value qf New Construction 
Put in Place, February 1976. 


ee ee eee : 

* Source: U.S. Department of Commerce, Bureau of the Census, 
Series C 30, Value of New Construction Put in Place, 
February 1976. 
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7. Because the 80%-20% arbitrary classification was 
reached as a result of an arbitrary classification of Emhart's 
data contained in Exhibits A - F of the Gibbs Affidavit, ny 
comparison of the claimed analysis of that data leads to two 
conclusions: (1) The 80%-20% allocation is wholly artitrary 
and in conflict with available industry-wide data; and (2) the 
80%-207% allocation is not a true representation of Emhart's 
sales to the public versus the private sector because of the 
arbitrary classification of significant categories of Enhart's 
orders according to the Dodge Project Classification as sales to 
public bodies when in fact significant portions thereof were 


undoubtedly sales by Emhart to private builder-owners. 


—_——. t Os 
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ROBERT J.\ SHEEHAN 


Sworn to and subscribed before me 


4 


this = -> day of June, 1976. 


Ly 
‘7 4 ) ; af 


ie Notary Public 


My commission expires — Mr Commusion roscoe ys 
wh, asd 
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on the following counsel, pursuant to Rule 6 of the Rules of 
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Richard M. Reynolds, Esq. 
Day, Berry & Howard 

One Constitution Plaza 
Hart<ord,; Conn. 06103 


O 


Chauncey H. Browning, Jr., E 
Attorney General 
State Capitol 
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UNITED STATES DISTRICT ‘COURT - 
DISTRICT OF CONNECTICUT 


IN RE: ) MDL DOCKET NO. 45 


) (ALL CASES) 
MASTER KEY ANTITRUST LITIGATION _ ) June 22, 1976 
sia ec al a ee 


OBJECTORS' MOTION FOR RECONSIDERATION 


Pursuant to Rules 52(b) and 59(e) of the Federal Rules 
of Civil Procedure, Exxon Corporation, et al. ("Objectors") here- 
by move this Court for an Order vacating its Order of June 14, 
1976, approving the arbitrary 80%-20% allocation provision of the | 
compromise of the classes’ claims against the Emhart Corporation 
("Emhart"). As grounds for this motion, Objectors assert as 
‘follows: 


1. On June 2, 1976, pursuant to notice sent to prospec- 
tive class members, this Court entertained a hearing as to the 
faimess of the proposed settlement offered by defendant Emhart 
and sponsored by plaintiffs' liaison coumsel. This settlement 
proposal contained a so-called 80%-20% plam of allocation result- 
ing from an agreement among plaintiffs‘ cown.el representing the 

} various classes (plaintiffs' liaison counsel's Memorandum In Sup- 
| port Of Settlement With Emhart Corporation, page 5), including 
counsel having a blatant conflict of interest because of the dual | 
| representation of classes having competing interests in the dis- 
| eribucion of the settlement proceeds. 
2. During the course of the June 2, 1976, hearing, for | 


the first time, plaintiffs' liaison counsel sponsoring the 


0 


settlement filed with the Court and served on Objectors' counsel 
two affidavits, namely, the affidavit of Lee’ A. Freeman, Jr., an 
of Karol K. Gibbs, purportedly supporting the arbitrary 80%-20% 
plan of allocation. Neither the Notice to the class nor the 
settlement agreement on file with this Court contained any basis 
for the allocation agreed to by plaintiffs’ liaison counsel. 

3. Confronted for the first time with the stbudeatous 
of plaintiffs' liaison counsel during the course of the hearing, 
Objectors’ counsel addressed the purported support put forward 
as a basis for the 80%-20% plan of allocation and stated" . 

I believe we have a real problem with the statistics, and the 
statistical presentation here" (June 2, 1976, transcript at 59). 
Accordingly, leave was requested to file a vost-hearing memorand 
“to assist the Court in uiderstanding the data put before it” 
(id. at 61). Despite the fact that the offices of Objectors' 
counsel are in Washington, D.C., this Court denied the request f 
ten (10) days in which to file a post-hearing memorandum, and pe 
mitted Objectors effectively one working day in which to prepare 
and file their analysis of the belated support put forward as a 
basis for the arbitrary allocation of the settlement fund which, 
with interest, now approximates $8 million: 

MR. KING: * * * [I]f£ I could have ten 

days to file a memorandum, I could aid 

the Court in making certain that all of 

the facts were before it. 


re seas I'll give you wtil Friday 
Td.) . 


On June 4, 1974, Objectors' post-hearing Memorandum was timely 
filed. 
4. One week later, plaintiffs' liaison counsel responde 


to Objectors' Memorandum addressed to the deficiencies in the da 
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offered in support of the 80%-20% plan of allocation (by way of a 
Motion to Strike). This response was received by Objectors' 
counsel on June 14, 1976, and that same day, Objectors served and 
forwarded to the Court for filing a reply which demonstrated that 
plaintiffs' liaison counsel, although taking one week to respond 
to Objectors' memorandum, failed to refute any substantive point 


raised by Objectors. 


5. Prior to receiving Objectors' reply to plaintiffs' 


liaison counsel's response, this Court overruled Objectors' con- 
tentions and in a brief summary Memorandum Of Decision, approved 
the 80%-20% plan of allocation on Jume 14, 1976. 

6. This present motion to reconsider is occasioned by 
the fact that this Court approved the 80%-20% plan of allocation 
without having had the benefit of Objectors' reply to plaintiffs' 
liaison counsel's motion to strike, which pointed out plaintiffs’ 

iaison counsel's inability to refute Objectors’ contentions, and 
by the inconsistency and lack of evidentiary support fer the con- 
|clusory statements in this Court's aforementioned Memorandum Of 
Decision. 

7. On page 3 of this Court's Memorandum Of Decision, 
it rejected Objectors' contention that reliance should not be 
placed on Emhart's figures, but rather on the combined sales of 
all defendants, as follows: 

The most pragmatic response is that the com- 

bined sales figures are simply not available 

at this time, if such figures exist at all 


(Memorandum Of Decision, at 3; footnote 
omitted). 


1/ On Jume 14, 1976, the Court dismissed this motion as moot. 


oO 


The footnote to that sentence characterizes the positions of non- 
settling defendants Sargent and Eaton as to the wmavailability of 


the figures to delineate sales to private versus public purchase 


rs 
However, the following sentence of the text of the decision stat 
that Objectors have not demonstrated that the sales data of the 
other non-settling defendants would differ materially from those 
presented by Emhart, and in a footnote thereto, makes allusion to 

2 


the fact that coumsel for Eaton could have provided cowsel for 
Objectors with contrary data! This is totally at odds with the 
prior inconsistent findings by the Court that "the combined sales 
figures are simply not available at this time". 


8. Moreover, this Court afforded Objectors' counsel b 


one working day in which to prepare a response to the submissions 
made by plaintiffs' liaison counsel during the course of the Jim 

2, 1976, "faimess" hearing, and in view of the finding that -_ 
try-wide data was not uncovered by plaintiffs' liaison counsel wh 


purportedly have litigated for in excess of five years, cojeccora 


Objectors to produce this data literally "overnight". 


jxespectfully subrit that it was wmfair to shift the burden to ‘ 
. 


9. The record is devoid of credible evidentiary suppor 
for the 80%-20% plan of allocation. This Court apparently el 
nized the irrelevance of the Dykeman "study" tendered to this Court 
in the affidavit of Mr. Freeman, plaintiffs’ lead coumsel. As a 
last resort, this Court approved the plan of allocation solely on 
the so-called Emhart sales data tendered to the Court in the Gibb 
Affidavit, and erroneously found as follows: 

The proposed allocation is, in fact, based 

on the historical allocation of Emhart's 

sales, as demonstrated by its record of or- 


ders during the period in question (Memoran- 
dum Of Decision, at 2). 
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The irrelevance and invalidity of the Emhart data was addressed in 
Objectors' post-hearing Memorandum (pages 8-12), and neither plain 
tiffs' liaison counsel nor this Court have dispositively addressed | 
| those contentions. In short, as made clear by the affidavit of 
‘eee J. Sheehan, Director of Economic Research of the National | 
| Association of Home Builders, a disinterested third party (a copy 
| of which is appended hereto for the Court's convenience), the 
| Emhart data has been distorted. The Sheehan Affidavit totally 
discredits the arbitrary classification of the Emhart data made by 
plaintiffs' liaison counsel, and demonstrates that the 80%.-20% al- 
location is contrary to reliable U.S. Government industry data. 
10. Not only is the 80%-20% formula contrary to the 
best available and reliable industry-wide official data, the Shee- 
han Affidavit demonstrates that the 80%-20% “formula” is not repre- 
| sentative of Emhart's sales as found by this Court. To the con- 
trary, the 80%-20% purported allocation of Emhart's sales is an 
after-the-fact, "bootstrap" attempt made by plaintiffs’ liaison 
counse] to justify the agreement reached among themselves and is 
ae on a distortion and artful manipulation of Emhart's .ctual 
data. Rather than being based on an objective presentation of 
Emhart's data, the 80%-20% formula is grounded on an arbitrary as- 
signment of certain categories of Emhart's orders to the public 
| sector when, in fact, significant portions of project categories 
| such as hospital and health service buildings, educational build- 
ings and dormitories, are not accounted for wholly by the public 


sector. Any summary conclusion to the contrary is wholly unsound, 


| 
| 
| 
| 


as demonstrated by the Sheehan Affidavit. | 


O O 


For all of the foregoing reasons, it is respectfully 
submitted that this Court's Order and Memorandum of Decision of 
| June 14, 1976, should be vacated, and that the Emhart settlement 
| proposal can be approved by this Court as fair to both the publi 
|| body and private body builder-owners only in the absence of any 
| arbitrary allocation provision adopted prior to the filing of 
| claim forms based on the actual experiences of purchasers of 


master key systems. 


Respectfully submitted, 


CG. JOSE xc/) 
HOWREY & SIMON 
1730 Pennsylvania Avenue, N.W. 


Washington, D.C. 20006 
(202) 872-8800 


Attorneys for 
EXXON CORPORATION, et al. 


lDated: June 22, 1976 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTiC 


IN RE: Multi-District Litigation 


MASTER KEY ANTITRUST LITIGATION Docket No. 45 


City of Washington 
District of Columbia 


AFFIDAVIT OF ROBERT J. SHEEHAN 


Robert J. Sheehan, being first duly swom, d»poses 


and says: 


1. I am Director of Economic Research of the National 
Association of Home Builders, with offices in Washington, D.C. 
For the past 16 years, I have been professionally engaged as an 
economist, and have primarily devoted my services to the field 
of che housing and construction industry. 

2. I first learned of this litigation after having been 
contacced by Paul R. Hirshfield, cowsel for the Home Builders 
Association of Metropolitan F’ttsburgh, one of our members. 

Mr. Hirshfield discussed certain aspects of the proposed settle- 
ment in this case with the Emhart Corporation and raised a ques- 
tion as to the validity of the 80%-20% ~-blic versus private 
builder-owner allocation contained in the settlement proposal. 

3. After having discussions wich Mr. Hirshfield, I reviewed 
published Government statistics on buildings in place, and have 
arrived at the conclusion that the 80%-20% division does not com- 


port with available industry data. also, I reviewed the affidavit 


of Karol K. Gibbs, sworn to on May 28, 1976, and Schedule "A" of i 
the Memorandum In Support Of Settlement With Enmhart Corporation bs 
both of which purportedly contain an analysis of certain da’ 
of the Emhart Corporation categorized according to the F. W. Dodge 
Company's Project Classifications. (See Paragraph 2 of the Gibbs 
Affidavit.) Based upon my review of that data, and the aforemen- & 
tioned industry-wide data publisned by the Bur-7u of the Census 
of the United States Department of Commerce, I have reached the a 
conclusion that the 80%- 20% breakdown of gublic versus private 
sales presentied in the Gibbs Affidavit and Schedule "A" is based & 
en an arbitrary distortion of the Dodge categories of the ''Con- 
struction Orders Received (Orders By D.P.C.)"’ appended to the 
Gibbs Affidavit as Exhibits A - F for the years 1965-1970, and 
further analyzed in Exhibits 1 and 2 of chat Affidavit. 

4. Exhibit 1 of the Gibbs Affidavit portrays that accord- 
ing to Dodge Project Classification, 78.1% of Emhart's sales — 
to public entities versus 21.9% to private entities. However, 
those classifications resultec from a manipulation of the Emhart 
data contained on the F. W. Dodge Company forms, and these 
figures (i.e., 78.1% versus 21.9%) do net appear in the = 
data contained in Exhibits A - F of that Affidavit. For example, 
Exhibit 1 places 11 "Educational & Scicwce Britdings”, 51.8% of 
the total of Emhart's sales, and all "Doxmitories (2.2%), or 
54.4% of the total, into the public sector, when official data of 
buildings in place reveals that a significant dollar volume of 
 educsetonal buildings in place ware, in fact, in the private 
sector. 


5. The gerrymandered nature of the 80%-20% plan of alls- 


cation based on the manipulation of che Emhart daba is aprsy 


rej 


demonstrated by the classification as public buildings in Exhibit 
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1 of the Gibbs Affidavit of all buildings in Item 4 on the Dodse 
classification forms as "Hospitals and Health Bldgs." In fact, 
as shown by the following statistics, the latest published data 
reveals that of the years 1968 through 1970, for which data is 
available, most hospital construction was in the private sector: 


1968 1969 1970* 
v4 yA 


Percentage 
In Private es 
Sector ae 69. 73 75 


6. Further, ulthough the Government sis treats all 
buildings in place and not just those buildings having master 
key lock systems, the gross disparity between the published data 
on construction and the portrayal of the manipulated Emhart data 
in "Schedule A" presented to this Court and the Gibbs Affidavit, 
in my professional opinion, casts substantial doubt on the valid- 
ity of the 807-20% formula. Published data, as presented in the 
following table, reveals that public building -- including Federal 
construction projects -- accounte? for only about half of ali 


new building in the period 1965-1970: 


VALUE OF NEW CONSTRUCTION PUT IN PLACE 
IN THE UNITED STATES 
(in Millions of Dollars) 


Private Public Percent 
Mulcifamily Non Residential 
Year Residential Buildings Buildings 
1965 16,509 
1966 18,279 
1947 17 ,589 
1968 ; 18,164 
1969 21,155 7 
1970 21,4. /7 28,096 


Source: U.S. Department of Commerce, Bureau of the Census, 
Construction Reports, Series C 30, Value of New Construction 
Put in Piace, February 1976. 


* Source: U.S. Department of Commerce, Bureau of the Census, 
Series C 30, Value of New Construction Put in Place, 
Febtuary 1976. 
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7. Because the 80%-20% arbitrary classification was 
reached as a result of an arbitrary classification of Emhart's 
data contained in Exhibits A - F of the Gibbs Affidavit, my 
comparison of the clained analysis of that data leads to two 
conclusions: (1) The 80%-20% allocation is wholly artitrary 
and in conflict with available industry-wide data; and (2) the 
80%-20% allocation is not a true representation of Emhart's 
sales to the public versus the private sector because of the 
arbitrary classification of significant categories of Emhart's 
orders according to the Dodge Project Classification as sales to 
public bodies when in fact significant portions thereof were 


undoubtedly sales by Emhart to private builder-owners. 


"——ROBERT J.( SHEEHAN 


Sworn to and subscribed before 


this 32-1 day of June, 1976. 


Maes Fis 


Z f PONCE os (8 


Notary Public 


My commission expires _My Come, 


O 


CERTIFICATE OF SERVICE 


I, G. Joseph King, certify that I have this 22nd day 
of June, 1976, served a copy of the foregoing Motion to Reconsider 
on the following counsel, pursuant to Rule 6 of the Rules of 


Procedure of this Court. 


John W. Barnett, Esq. ‘ Ferry Goldberg, Esq. 
Wiggin & Dana 120 South LaSalle Street 
195 Church Street Suite 820 


New Haven, Connecticut 06508 Chicago, Illinois 60603 


Walter A. Bates, Esq. Sohn F. Steineger, Esq. 

Arter & Hadden Special Ass't. Attorney General 

1144 Union Commerce Building Steinecer and Reid 

Cleveland, Ohio 44115 Two Gateway Center-Suite 201 
Kansas City, Kansas 66100 

Charles Donelan, Esq. 

Bowditch & Lane Frederick D. Steinhardt, Esq. 

311 Main Street 1503 Ferd Building 

Worcester, Massachusetts 01608 Detroit, Michigan 48226 


Gerard J. Dowling, Esq. Michael B. Lewiston, Esa. 
Assistant Attorney General Bodman, Longley, Bogle, 
State of Connecticut Armstrong & Dahling 

30 Trinity Street : 1400 Buhl Building 
Hartford, Connecticut 06106 Detroit, Michigan 48226 


Lee A. Freeman, Esq. ; Alan C. Witten, Esq. 
Freeman, Rothe, Freeman & Salzman Terryln P. Meyers 
One IBM Plaza, Suite 3200 Assistant Attorneys General 
Chicago, Illinois 60611 Antitrust Section 
30 E. Broad St., 15th Floor 
Gerry J. Elman, Esq. ; Columbus, Ohio 43215 
Deputy Attorney General 
Capitol Annex Prank J. Kelley, Attorney 
Harrisburg, Pennsylvania 17120 General 
State of Michigan. 
H. Laddie Montague, Jr. Esq. 525 West Ottawa 
David Berger, P.A. Lansing, Michigan 48913 
Attorneys at Law 
1622 Locust Street Richard H. Sayler, Esq. 
Philadelphia, Pennsylvania 19103 Antitrust Division 
U.S. Department of Justice 
Edward B. Bergman, Esq. Washington, D.C. 20530 
Deputy City Solicitor 
City of Philadelphia William S. Abbey, Esq. 
15th Fl., Municipal Services Bldg. Deputy Attorney General for 
Philadelphia, Pennsylvania 19107 the State of California 
3580 Wilshire Blvd., Rm. 800 
Fredric B. Burns, Esq. Les Angeles, Califorsia 90010 
Sager & Burns 
Suite 300 Bank of Kendall Bldg. John F. Beckman, Jr., Esq. 
8603 S. Dixie Highway Special Deputy Attorney 
Miami, Fla. 33143 General of Indiana 
Tinkham, Beckman, Kelly & 
Singleton 
5900 Hehman Avenue 
Hammond, Indiana 46320 
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Melvin L. Ortner, Esq. 
Antitrust Division 
Assistant Corporation Counsel 


Law Department of New York City 


Municipal Building 
New York, New York 10007 


Joseph D. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolies Bureau 
Room 4686 46th Fl. 

Two World Trade Center 

New York, New York 10047 


Warren Spannaus, Attorney 
General 

Thomas R. Muck, Special 
Assistant Attorney General 

, otate of Minnesota 

Eeoructment of Justice 

St. Paul, Minnesota 55100 


Wilisam F. Hyland, Attorney 
ceneral 

Bruce R. Volpe, Deputy 
Attorney General 

State of “ew Jersey 

28 West State Street-Rm. 1108 

| “renton, New Jersey 08208 


Samuel H. Seymour, Esq. 
1225 Connecticut Ave., N.W. 
Washington, D.C. 20036 


Richard M. Reynolds, Esq. 
Day, Berry & Howard 

One Constitution Plaza 
Hartford, Conn. 06103 


Chauncey H. Browning, Jr., Esq. 


Attorney General 
State Capitol 
Charleston, W. Virginia 


Harold J. Lessner, Esq. 
Assistant Attorney General 
The State of Wisconsin 
Department of Justice 
Madison, Wisconsin 53702 


Joseph D. Tydings, Esq. 


‘Danzansky, Dickey, Tydings, 


Quint & Gordon 
1120 Connecticut Ave., N.W. 
Washington, D.C. 20036 


cohn E. Bailey, Esq. 
Kevin F. Cunnigham, Esq. 
The Law Department 

The Gulf Companies 

P. G. Box 3725 

Houston, Texas 77001 


Joseph P. Griffin, Esq. 

Arent, Fox, Kintner, 
Plotkin & Kahn 

1815 H Street, N.W. 

Washington, D.C. 20006 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF CONNECTICUS 
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IN RE: M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATION All Cases 


——— 


PLAINTIFFS' RESTO ‘2 TO OBTECTOR EXXON 
CORPORATION'S MOvi¢.' FOR RECONSIDERATION 
RE APPROVAL AND ALLOCATICN OF THE 
EMHART SETTLEMENT 


Plaintiffs respectfully file this ree-"nse ia 
opposition to objector Exyvcn Corporation's (hercina:ter 
"Exxon") Motion for reconsi¢eration of this Court's Order 
and Memorandum of Decision of June ii. 1976, approving the 


Emhart Settlement and allocation thexeof among 


and public classes. Plaintif£ urge that this Court deny 


Exxon's motion on th-. following srounds: 


Ls no 
which have not 
the Court both at 


Order of June 14, 


Zs At the June 2, 1°/6 hearing, Exxon oifere 
evidence in support of its objec -.on to the allocation of 
the Settlement, although the hearing on approval was held 
more than two months after notice vas given to the class. 
Moreover, Exxon made so attempt to review any evidence or 
other factual material in the possession of plai 


‘ 


@efendant Emhazrt prio the June 2, 1976 hearing. 


3. The affidavit submitted by | J. Sheehan 


should not be considered because: 
(a) It presents no information which was 
not available at the time of the June 2, 1976 hearin 
and indeed relies upon the same United States 
Bureau of Census Survey as cited by Samuel H. Seymour 
in his affidavit presented to the Court on June 2, 1976. 
(b) There is no excuse OF explanation given 
as to why Exxon did not submit the Sheehan Affidavit or 
its equivalen i the June 2, 1976 
Sheehan states chat he first discussed th 
of the Emhart Settlement with 
but Mr. Sheehan conspicuously 
those discussions took place. 
(c) The affidavit 
that affiant includes in hi 
private construction categories of buildin 
the private class (Industrial, Commercial, 
Educational, Hospital and Institutional and other 
residential buildi: 


statistics for "Multifami 


Census fi rap this out 


Sr 


inform the Court. 
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— 
are "office buildings” which comprise part of the “commercial 
category .' 


*/ The only non-residential suildings included in the private class 


Indeed, many buildincs of “5 s and over" may not be master keyed 
or may not be master keyed by endants herein. These are just scm 
evamples of the many uncertainties which surround Exxen's suggested 
statistics. 


More particularly, the U.S. Bureau of Census 


figures for "Valuation of Private Construction authorized 
* 


by Building Permits: 1967 to 1972" shows that for 
1967, only 16.8% of “Non-Residential” buildings were 
office buildings. Office buildings are the only category 
of non-residential building covered by this class 
settlement. Thus, Exxon's and Mr. Sheehan's Non-Residen- 
tial figure must be reduced by 83.2% (100% - 16.8%) to 
$2,955 million ($17,589 million x 16.8%) 

The "Multifamily Resident ial" figures used by 
Exxon and Mr. Sheehan include buildings 2 to 4 units 
which generally are not master keyed and should not be 
included within che class. The same U.S. Bureau of 
Census figures show that of all "Multifamily Residential" 


xe / 
buildings, 83.7% include 5 units and over. 


Exxon's figure for "Multifamily" buildings in 

be reduced by 1003 -- 83.7% or by 16.3%, which amounts 

$3,954 million. However, to this figure. we must add 

the U.S. Census figures for "non-housekeepiag" units 

1967, which is $521 million. This gives a total for 

1967 for Multifamily suildince ; of $4,475 million. 
With schese adjust 


relevant Private construction 


$7,430 million ($4,475 million plus $2, 955 million). 


*/ 2s taken from Statistical Abstract of the United States, 1973, 


Table No. 1141. 


**/ While the uncertainties of Exxon's figures were illustrated by a 


previous footnote, for purposes of Exxon's moticn, plaintiics will 
assume all are master keyed. 


Exxon's statistics for public buildings for 
1967 is $25,536 million. Thus the total relevant 
construction for both public and private classes, 
U.3. Census Bureau figures, is $32,966 milli 
these figures, the private class consists of 22. 
the total construction and the public class consists 
of 77.46%. (These figures are 
“A" hereto). Thus, as corrected, the U.S. Census 
Bureau figures, even with all their uncertainties, clearly; 


support t+! art sales figures. 


to the contract hardware 
ell consider the fact that contrace 
aporoximately .25% of priva 
costs (Scavo Deposition, 14) and 
much as 4% or 5%" of public constructi 
Deposition, 34). also does not take into consideration 


following factors 


is includec. 
(ii) the vast 
extensions occur 
buildings such as schools and col 
(423) in private construction, 
hardware is frequently purchased on 


allowance basis and not bt 


bidding required in public construction. 
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4. The motives of objector Exxon appear suspect; 
and its position is calculated to delay the trial and disrupt 
preparation by plaintiffs. With the "active assistance" of Eaton 
(Memorandum of Decision, June 14, 1976, at p.3, n. 6/, Exxon 
argues for a claim forms procedure, the same position urged by 


Eaton and rejected by the Court. 


Motion for Reconsideration 


H. LADDIE MONTAGUS, JR. LEE A. FREEMAN, JR. 
Co-Liaison Counsel for Co-Liaison Counsel 
Plaintités Plaintiffs 
DAVID BERGER, P.A. FREEMAN, ROTHE, 
1622 Locust Street One IBM Plaza } 
Philadelphia, PA 19103 Chicago, IL 60611 


REVISED EST 
FROM U.S. 
"Multifamily Residential" 
Le Exxon's (Sheehan's) figures: $ 4,724,000,000 


7 Correct relevant figures: $ 4,475,000,000 


"Non-Residential Buildings 


Le Exxon's r i : $17,589,000,000 


cs Correct 
figures: 


$22,313,000,000 


$ 7,430,000,0C0 


PERCENTAGE OF 
FOR 1957 BASED 
OF CENSUS STATIST 


As Exxon ( 


patents Sn USTs NSN 


$ 7,430,000,000 
$25,536,000,000 
Percentages: 


Public: 
Private: 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


" 
“Swes 


IN RE: M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST 


T LITIGATION ALL CASES 


MOTION TO APPROVE SETTLEMENT 
AGREEMENT OF DEFENDANT 
ILCO CORPORATION 


Defendant Ileo Corrcration and liaison counsel for 
plaintiffs respectfully move the Court to approve the 
Settlement Agreement of Ilco Corporation attached hereto 


as Exhibit 


ILCO ¢* JRPORATION 


By CFL ae 


Charles Donelan 

Its Attorney 

Bowditch & Lane 

311 Main Street 
Worcester, Mass. 01608 
Tel: (617) 791-3511 


Le @ 5 rn Gs 


Lee A. Freeman, or. 
Co-Liaison Counsel 

for Plaintiffs 
Freeman, Rothe, Freeman & Salzman 
One IBM Plaza, Suite 3200 
Chicago, Illinois 60611 
Tel: (312) 467-6540 


th ladle: Leddy Montes Y 


Laddie Montague (Jz. / 
Co-Liaison Counsel 

for Plaintiffs 
David Berger, P.A. 
1622 Locust Street 
Philadelohia, Pa. 19107 5 
Tel: (215) 732-8000 


fee ge ee OE LLL: OL LL 


EXHIBIT “A" 


SETTLEMENT AGREEMENT (ILCO CORPORAT ON) 


This Settlement Agreement is entered into among the 
undersigned in compromise and settlement of the claims of 
all plaintiffs (which as used herein includes intervenors) 
and all members ‘of the classes in the cas«s listec below; 
including ali antitrust claims, concerning any purchase to 
date, whether direct or indirect, of master key systems, 
master key extensions, locksets, door ciosers, exit 
builders' hardware or contract hardware ("contract hardware"), 
which any and all plaintiffs and class memburs have asserted 
or might assert « ‘nst Ilco Corporation (the “Settling 
Defendant"), inclucung bur not limited to the claims set forth 
in the following actions now pending in the United Stat 
District Court fo j i of Connecticut 

Name 


€-:ate of Illinois Emhart 
Corp., 


State of Indiana v. Emhart 
Corp., et al. 


Commonwealth of Pennsylvania 
v. Emhart Corp., et 41. 


State of West Virginia v. 
Emhart Corp., et al. 


State of Minnesota v. Emhart 
Corp., et al. 


State of Michigan v. Emhart 
Corp., et al. 


State of Wisconsin v. Emhart 
Corp., Gt al. 


> 


%, 


Name Civil Action No. 


State of Ohio v. Emhart Corp., 
et al. 14,384 


State of New York v. Emhart 
Corp., et al. 14,236 


State of Kansas v. Emhart 
Corp., et al. 14,546 


State of Florida v. Emhart 
Corp., et al. : 14,231 


State of Connecticut v. Emhart 
Corp., et al. 14;147 


State of California v. Emhart 
Corp., et al. B-61 


State of New Jersey v. Emhart 
Corp., et al. 15,664 


Sturdy Homes Co., et Ai. Ve 
_ Emhart Corp., et al. -= 44,333 


City of New York v. Emhart 
tp., et ai. 14,235 


City of Philadelphia v. 
Emhart Corp., et al. 14,233 


Amherst Leasing v. Emhart 
Corp., @t al. 14,234 


State of Arizona v. Emhart 
Corp., et al. H75-382 


State of Colorado v. 
Emhart Corp., et al. ' 14,233 


The actions named above will hereinafter be referred to 
collectiveiy as "these actions". Tf other states or parties 
intervene in any of the above actions or file separate suits 
prior to judicial approval of this settlement, then such 
states or parties shall »he deemed to be included in the above 


list of actions. 


1. The Signatories to this Agreement 


The signatories hereunto enter into this Agreement on 


behalf of the following: 


ue Lee A. Freeman, Jr., Esq-s and H. Laddie Montague, 


dri, £50., 45 liaison counsel, agents, and representatives 
for the following: 


a. Each nained state and local governmental 
plaintiff and all class members of each state and 
local governmental class in these actions, repre- 
senting all state, county, and municipal agencies, 
authorities, commissions and all politicai sud- 
Givisions and entities situated in each of those 
above-naned states, i: cluding school districts, 
boards of education, hospitals and other insti- 
tutions supported in whole or part by public funds, 
an@ including the class members in the certified 

-national class action on behalf of public entities. 


b. Each named plaiatiftf and class member in 
those actions brought on behalf of private owners 
and builder  wners of apartment houses, office 


buildings, hotels and motels throughout the United 
States. 


The above-named counsel will be referred to hereinafter 
as "Plaintiffs' Counsel." and the above-named and above- 
‘referenced plaintiffs and class members will be referred 
to collectively as tne "Settling Plaintiffs." Plaincifis’ 
Counsel represent that they are authorized to take all steps 
on behalf of the respective plaintiffs and class members 
which this Agreement contemplates. 


2. Charles Done an, Esq-, as counsel for Ilco Corpo- 


ration, the Settling Defendant. 


passe Coverants of the Settling Parties 


In consideration of the covenants and agreements 
herein set forth, it is agreed as follows: 
A. The Settling Defendant denies that it or any of its 
predecessors or present or former agents, officers, 
directors or employees comitted, eonapi xed to commit, 
or participated in any violation of the antitrust laws 
or other laws, or that it is liable to the Settling 
Plaintiffs or to anyone for damages relating <o the sale 
of contract hardware, arising out of, related to, or based, 
in whole or in part, on any of the facts or matters alleged 
in these actions, and neither this Agreement nor the 
exergine out of any of the actions contemplated hereby 
shall be deemed or construed in any way as an admission of 
any of the foregoing. This Agreement shall not be offered 
or received in evidence in any action or proceeding in any 


court or ether tribunal as an admission or concession of 


jiability or wrongdoing of any nature on the part of the 


Settling Defendant. The Settling Defendant enters into 
this Agreement in order to put to rest all controversy and 
to avoid lengthy, costly and time-consuming litigation and 
to obtain a compromise and final settlement of the Settling 
Plaintiffs' claims without in any way acknowledging any 


fault or liability. 


R. Ilco Corporation has presented to plaintiffs and to 

the Court facts evidencing that it is in extremely poor 
financial condition and that any judgment entered against 

it in this action would cause the Company to be placed into 
bankruptcy, rendering such judgment wholly uncollectible. 
Further Ilco has represented that it is closing its main 
plant in Fitchburg, Massachusetts, and that it has terminated 
its architectural hardware business except for the temporary 
supplying of replacement parts. In addition, Ilco has 
represented that it is a wholly-owned subsidiary separate and 
distinct from its parent company, Unican Security Systems, 

a Canadian corporation, and that as a matter of law a judgment 
against Ilco in this litigation coulda not be enforced agains 
Unican. 

Cc. The Settling Defendant will pay $85,000.00 into a 
settlement fund ("the Fund") in earwront se and final 
settlement of all the Settling Plaintiffs' claims against 

the Settling Defendant. Of this amount $25,000.00 shall 

be paid into the Fund “pon execution of this Agreement; 

the balance of $60,000.00 shall be paid in twelve (12) 
$5,000.00 installments commencing July 1, 1976 drawn on a 
letter of credit to the First National Bank of Boston; pro~ 
vided, however, that prior to June 8, 1976, each named 
plaintiff in these actions has accepted this Agreement in 
writing on behalf of itself and the respective class or 


classes it represents. The Fund shall be used to reimburse 
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common litigation expenses incurred by Settling Plaintiffs. 
jose The Settling Defendant will deposit the Fund into an 


escrow account, No. 503 254110, held by The Connecticut 


Bank and Trust Company as escrow agent pursuant to the terms 


of an escrow agreement to be entered into, with Court 
approval, between the escrow.agent and the settling parties. 
Lee A. Freeman, Jr., Esq., shall be the sole trustee of the 
escrow account. No distributions or payments of any kind 
shall be made from the Fund unless pursuant to an order of 
the Court. 

E. The Settling Defendant and Settling Plaintifés shall 
use their best efforts in good faith to agree upon 4 form 
of notice to be submitted to the Court for its approval. 
Notices in the form approved by the Court shall be given as 
the Court directs. 

F. Consummation of this settlement is subject to the 
approval of the Court under Rue 23. Subject to the terms of 
this agreement, the Court may, after the interested parties 
have been given notice and an opportunity to be heard, make 
all such determinations and orders as it may deem necessary 
or proper tor the implementation and consummation of this 
settlement. 

G. No distribution of the Fund shall be made until Court 
approval of the sectlement and dismissal of Settling Defendant 
have become final either by affirmance in the event of any 


appeal or appeals or by expiration of the time for appeal. 


H. The Settling Plaintiffs, jointly and severally, including 


all named plaintiffs and all class members, do hereby 
expressly covenant, promise and agree that the Settling 
Flaintiffs shall not now or hereafter institute, maint 

or assert in any way any claims against the Settling Defendant, 
its predecessors. stockholders, officers. directors, agents or 
employees, past or present, which claims are based upon or 
arise out of any alleged violation of any antitrust laws, or 
other laws, or which relate in any way to the sale or pur- 
chase, whether direct or indirect, of contract hardware to 
the date of this agreement. ‘So long as the litigation 
continues against any non-settling defendant the above 
covenant shall not be construed as a release. 

i. The sales of contract hardware by the Settling Defendant 
shall remain ‘in these actions in sues. oe claims for 
alleged camages asserted against the other defendants. 

as Tue Settling Defendant shall provide information 
regarding its pricing and sales of contract hardware and 
builders hardware to the extent that such information is 
available; provide information regarding the installation 

of Lockwood Master Key Systems; respond. to reasonable 
requests for admissions of fact under Rule 36, F.R-.Civ.P.; 
make available such witnesses for potential use at trial by 
Plaintiffs as remain under Settling Defendant's direction and 
control; and retain all records with respect to oricing and 


sales of contract hardware ana the installation of Lockwood 


Master Key System for use by Settling ‘ai. 

K. In the event that it'is judicially @ete:n by any 
court having jurisdiction, that this settlement cannot be 
consummated, or if the Settling Defendant withdraws from 


this Agreement pursuant to its terms, the amov ts contri- 


buted to the Fund by the Settling Defendant, together with 


the interest earned on such amounts, shall be returned 


Re 


promptly to the Settling Defendant. 

L. All interest earnei py ‘2 Fund shall accrue to the 
Settling Plaintiffs. E:s:cen' is provided below, all costs 
and expenses incurred in an. of the proceedines under this 
Agreement, including cos*s avd expenses of notice and ad- 


ministration and all pleintifi! sttorneys' fees, out-cf- 


if 


pocket expenses and costs ar*sing out of this settleméene 

of these actions shall be pa~ aly frcem the Yeni. Settiing 
Defendant and Se’ tling Pietntiffs specifically agree that 
eac’) will pay for one-half of the cost of pukliss ag notice 
in The Wall Street Journal as required by the Court. In no 
event shall cue Cettling Defendant be obligated to gay more 
to the Fund than the amount specified in Paragraph ©. above. 
M. The signatories to this Agreement represent that they 


are authorized-on behalf of their respective parties to take 


steps contemplated by this Agreement and to effect such 
settlement on the terms and conditions stated herein. The 
signatories to this Agreement agree to cooperate in seeking 
court approval of the settlement contemplated by this Agree- 
ment and to use their best efforts to effect its consummation 
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and to secure the complete and final dismissal of the P 
Settling Defendant from these actions in accordance with the 
terms and conditions of this Agreement. 

N. This Settlement Agreement may be executed in counter- 
parts by the parties hereto. 

o- When approved by the Court, this Agreement shall (1) 

in addition to the Settling Defendant, inure to the benefit 
of its present or past stockholders, officers, directors, 
agents, employees, affiliates, subsidiaries, successors, 
assigns and legal representatives, and (2) inure to the 
benefit of and be binding t >on the parties hereto, each and 
all of the membcrs of the classes who have not timely ex- 
cluded themselves, and their resrective successors, assigns 


and legal representatives. 


Agreed this 
LEE A. FREEMAN, 
Co-Liaison Couns aintiffs 


H. LADDIE MONTAGUE, JR. 


Co-Liaison Counsel for Plaintiffs 4 


CHARLES DONELAD 
Counsel for Settling Defendant 
Ilco Corporation 


- 
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We accept and approve the above Agreement on behalf 


of the plaintiffs we represent and designated class members. 


H. LADDIE MONTAGUE, JR. 

As Counsel for AMHERST LEASING 
CORPORATION and each named 
plaintiff listed in Exhibit A 
attached to the Complaint in 
the Action entitled Amherst 
Leasing Corp. v. Emhart Corn., 
et al. 


‘ 


CITY SOLICITOR 

the CITY OF PHILADELPHIA and 
Class members designated in the 
action brought by the City of 
Philadephia 


WILLIAM J. SCOTT 
Attorney General 
STATE OF ILLINOIS 


| 


THEODORE L. SENDAK 
Attorney General 
STATE OF INDIANA 


FRANK J. KELLEY 
Attorney General 
STATE OF MICHIGAN 


s— 
Benrtns & & 


¢ 


eee 
WARREN R. SPANNAUS 

Attorney General 

STATE OF MINNESOTA 


° 


CCC LOE 


ROBERT P. KANE 
Attorney General 
COMMONWEALTH OF PENNSYLVANIA 


GHAUNCEY H. BROWNING, JR. 
Attorney General 
STATE OF WEST VIRGINIA 


3 


Attorney General 
STATE OF WISCONSIN 


#8 
EVELLE J. YOUNGER 


Attorney General 
STATE OF CALIFORNIA 


CARL R. AJELLO 
Attorney General 
STATE OF CONNECTICUT 


LOUIS J. LEFiOWITZ 
ttorney General 
STATE OF NEW YORK 


» ih « 
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LE bene eile SESE 
BRONSON C. STTE g 


ig 


WILLIAM J. BROWN 
Attorney General 
STATE OF OHIO 


cease DAD 


CURT T. SCHNEIDER 
Attorney General 
STATE OF KANSAS 


i A 


WILLIAM F. HYLAND 
Attorney General 
STATE OF NEW JERSEY 


a 


ADRIAN P. BURKE 
Corporation Counsel 
CITY OF NEN YORK 


MICHAEL B. LEWISTON 
Attorney for STURDY HOMES co. 


i 


ROBERT L. SHEVIN 
Attorney General 
STATE OF FLORIDA 


ee 
JONN D. MacFARLANE 
Attorney General 


STATE OF COLORADO 


BRUCE &. BABBITT 
Attorney General 
STATE OF ARIZONA 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that the foregoing 
Motion to Approve Settlement Agreement of Defendant Ilco 
Corporation was served upon all counsel of record by 


mailing a copy thereof this 22nd day of June, 1976. 


John *!. Barnett, Esq. 
Wiggin & Dana 

1985 Church Street 

New Haven, Connecticut 


Walter A. Bates, Esq. 

Arter & Hadden 

1144 Union Commerce Building 
Clevelané, Ohio 44115 


Ralph C. Dixon, Esq. 

Day, Berry & Howard 

One Constitution Plaza 
Hartford, Connecticut 06103 


Gerard J. Dowling, Esq. 
Assistant Attorney General 
State of Connecticut 

30 Trinity Street 

Fartfore, Connecticut 06106 


Lee A. Freeman, Esq. 


Freeman. kothe, “reeman & Salzman 


One IBM Plaza, Suite 3200 
Chicago, Illinois 60611 


Gerry J. Elmar, Esq. 
Deputy Atcorney General 
Capitol Annex 
Harrisburg, Pennsylvani2 


H. Laddie Montague, Jr., 

+ ida Berger, P.A. 
srneys at Law 

4622 Locust Street 


Priladelphia, Pennsylvania 19103 


Edward B. Bergman, Esq. 
Deputy City Solicitor 
City of Philadelphia 


15th Fl., Municipal Services Bldg. 
Philadelphia, Pennsylvania 19107 


rrederic B. Burns, E3q. 
Sager & Burns 


Suite 300 Bank of Kendall Bldg. 


8603 S. Dixie Highway 
Miami, Fla. 33143 


Melvin L. Ortner, Esq. 
Antitrust Division 
Assistant Corporation Counsel 


Law Department of New York City 


Municipal Building 
New York, New York 10007 


Joseph D. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolies Bureau 
Room 4686 46th Fl. 

Two World Trade Center 

New York, New York 10047 


John F. Steineger, Esq. 


Special Ass't.Attorncy General 


Steineger and Reid 
Two Gateway Center-Suite 201 
Kansas City, Kansas 66109 


Frederick D. Steinhardt, 
1503 Ford Building 
Detroit, Michigan 48226 


Michael B. Lewiston, Esq. 
Bodman, Longley, Bogle, 
Armstrong & Dahling 

1400 Buhl Building 
Detroit, Michigan 48226 


Alan C. Witten. Esq. 
Terryln P. Meyers, Esq. 
Assistant Attorney General 
Antitrust Section 

30 E. Broad St., 15th Floor 
Columbus, Ohio 43215 


rank J. Kelle, Attorney 
General 
State of Michigan 
525 West Ottawa 
Lansing, Michigan 48913 


Richard H. Sayler, Esq. 
Antitrust Division 

U.S. Department of Justice 
Washington, D.C. 20530 


William S. Abbey, Esq. 
Deputy Attorney General for 
the State of California 


3580 Wilshire Bivd., Rm. 806 a 


Los Angeles, California 900; 


John F. Beckman, Jr., ESq- 
Special Deputy Attorney 
General of Indiana 

Tinkham, Beckman, Kelly 
Singleton 

5900 Hohman Avenue 

Hammond, Indiana 46320 


Chauncey H. Browning, Jt-,+ 
Attorney General 

State Capitol 

Charleston, W.Virginia 25305 


Harold J. Lessner, Esq. 
Assistant Attorney General 
The State of Wisconsin 
Department of Justicc 
Madison, Wisconsin 53702 


Joseph D. Tydings, Esq. 
Danzansky, Dickey, Tydings, 
Quint & Gordon 

1120 Connecticut Ave., N.W. 

Washington, D.C. 20036 


John &. Bailey, Esq. 
Kevin F. Cunningham, Esq. 
The Law Department 

The Gulf Companics 

Pp, 0. Box 3729 

Houston, Texas 77001 
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Werren Spannaus, Attorney 
General 

Thomas R. Muck, Special 
Assistant Attorney General 
State of Minnesota 
Department of Justice 

St. Paul, Minnesota 55100 


William F. Hyland, Attorney 
General 

Bruce R. Volpe, Deputy 
Attorney General 

State of New Jersey 

28 West State Street ~ Rm.1108 
Trenton, New Jersey 08608 


Samuel H. Seymour, Esq. 
1225 Connecticut Ave., N.W. 
Washington, D.C. 20036 


William Simon, Esq. 

G. Joseph King, Esq. 

Howrey & Simon 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


IN %H2 UNITED STATES DISTRICT COURT 
FO: THE DISTRICT OF CONNECTICUT 


IN RE: 


MASTER KEY ANTITRUST LITIGATION M.D.L. DOCKET NO. 


ee 06 ee 4e 


LT 


AMHERST LEASING CORPORATION, et al. 
Plaintiffs, 
Ve 


CIVIL ACTION 
NO. 14, 234 
EMHART CORPORATION, EATON 
CORPORATION SARGENT & CCMPANY 
and ILCO CORPORATION, 


oe 86 68 06 06 66 #8 08 86 60 e6 


Defendants. 


e 


AFFIDAVIT OF MAILING OF LEGAL NOTICE 
RE: PROPOSED ILCO SETTLEMENT TO MOTEL, 
HOTEL, OFFICE BUILDING AND APARTMENT 
BUILDING CLASS 


COMMONWEALTH 


COUNTY OF PHILADELPHIA 


H. LADDIE MONTAGUE, JR., being first duly sworn 


according to 127, deposes and says: 


1. I am a member of David Berger, P.A., Attorneys 
at Law, 1622 Locust Street, counssl for class representative 
plaintiffs in the matter entitled Amherst Leasing Corporation 
v-_Emhart Corp., Civ. No. 14,234 (D.Conn.) and Co-Liaison 


foursel. 


2. On June 15, 1976, I caused to be mailed a copy 
of the Notice attached hereto as Exhibit "A" relating to the 
proposed Ilco Settlement and the hearing for approval on June 


28, 1976, to the following: 


(a) To eighty-six (86) ccunsel who have 
filed appearances on behalf of class members in the private 


elass (as listed on Exhibit "B" hereto); and.- 


(b) To ninety-four (94) class members and or 


counsel who have filed requests to be kept informed as to the 


status of these proceedings (as listed on Exhibit "C" hereto). 


AL hed 


ONTA 
SWORN TO AND SUBSCRIBED 
BEFORE ME THIS At” yay 


OF JUNE, 1976. 


rckatin - eak) 


NOPARY PUBLIC 


FREDALEE sijetit 
Istory Publis, Philagotahia, Poraseip sig C2, 
“"y Commission Expises tune 1, 1977 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: 


-M.D.L. DOCKET NO. 45 
‘MASTER KEY ANTITRUST LITIGATION 


NOTICE OF PARTIAL SETTLEMENT 


You have previously been notified by Notice of 
March 23, 1976, of these class actions. 


Pursuant to Rule 23.e) of the Federal Rules of Civil 
Procedure, you are hereby further notified of a proposed 
settlement agreement between plaintiffs and defendant Ilco 
Corporation, which settlement will be presented to the Court 
for approval on June 28, 1976. 


Partial Settlement with Ilco Corporation 


Ilco Corporation, a defendant in this litigation, has 
sales which represent approximately five per cent (5%) of 
the total sales of contract hardware by alli four defendants. 


Tlco Corcporation las aureed to pay tne aggregate srount 
of EBichtyv-Five 1eeEgq Ang 3 firs} 
= eal loa?” | i Shela \"vvw~ 


a4 = tak ot ot ohetad pire 
ryyvvi 2M 2414s BEE SS siwsee 


of all claims against it in this litigation, including the 
claims of plaintiffs, intervenors and class members. 


The settlement sum is to be paid as follows: 
(i) Twenty-Five Thousand Dollars ($25,000) has been 


deposited in an escrow account and is earning interest which 
will be added to the settlement fund. 


(ii) The remaining Sixty Thousand Dollars ($60,000) is 
to be paid in Twelve (12) monthly installments of Five 
Thousand Dollars each, commencing July 1, 1976, to be drawn 
on a letter of credit to the First National Bank ef Boston. 


The settlement funds will be used to defray common 
litigation expenses. 


Ilco Corporation has presented to plaintiffs and to the 
Court facts evidencing that it is in extremely poor financial 
condition and that any judgment entered against it in this 
action would cause the Company to be placed into bankruptcy, 
rendering such judgment wholly uncollectible. Further Ilco 
has represented that it is closing its main plant in Fitchburg, 
Massachusetts, and that it has terminated its architectural 
hardware business except for the temporary supplying of 
replacement parts. In addition, Ilco has represented that 
it is a wholly-owned subsidiary separate and distinct from 
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its parent company, Unican Security Systems, Ltd., a Canadian 
corporation, and that as a matter of law, a judgment against 

Ilco in this litigation could not be enforced against Unican. 
The settlement amount has no relation to Ilco'’s sales but is 

based solely on its current financial condition. 


The fairness and reasonableness of the amount of the 
settlement is subject to the approval of the Court. 


As more fully set forth in the settlement agreement, 
upon approval of the settlement by the Court, and such 
approval becoming final, each plaintiff, intervenor, and 
class member ‘which has not elected to be excluded shall be 
deemed to have covenanted:to refrain from proceeding against 
Ilco Corporation on any clain relating or pertaining to the 
subject matter of this litigation. 


YOU ARE HEREBY NOTIFIED: 


1. Pursuant to Rule 23(e: of the Federal Rules of 
Civil Procedure, a hearing will be held before the Honorable 
M. Joseph Blumenfeld, United States District Judge for the 
District of Connecticu. ("the Court"), beginning cn June 23, 
1976, at 2:00 o'clock p.m., in the North Courtroom of the 
United States Court House, 450 Main Street, Haztford, Conrec- 
ticut. The purpose of the hearing is to determine whether 
the proposed settlement of the pending class actions against 
Tico Corporation is faix aiu adeguaie. Lf ihe setlilement is 
approved, Ilco Corporation will be dismissed from these 
actions with prejudice; these actons will remain pending 
against the remaining defendants, Eaton Corporation and 
Sargent & Company. Ilco's sales will remain in the litigation 
as a basis for liability of the remaining defendants. 


2. Any plaintiff, intervenor or member of the plaintiff 
classes may appear and be heard, and, subject to reasonable 
limitations by the Court, present evidence at the hearing 
set for 2:00 p.m. , June 28, 1976 to consider the fairness 
and adequacy of the proposed settlement with Ilco Corporation 
and the disbursement of the Settlement Fund. 


3. The Settlement Agreement with Ilco Corporation in 
this litigation (M.D.L. Docket No. 45) may be examined and 
copied at any time during regular office hours gt the orifices 
of the Clerk. 


All inquiries in connection with this Notice should be 
made to either of the following: 


Lee A. Freeman, Jr. H. Laddie Montague, Jr. 


Co-Liaison Counsel for Co-Liaison Counsel for Plaintiffs 
Plaintiffs David Berger, P.A., 
-Freeman,Rothe,Freeman & 1622 Locust Street 
Salzman Philadelphia, Pa 19103 
Suite 3200, One IBM Plaza 
Chicago, Illinois 60611 
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James L. Anderson, Esquire 
Adler, Anderson & Merker 
1701 Towanda Avenne 
Bloomington, IL 61701 
L. Chapman Smith, Esquire 
Baker & Botts 
One Shell Plaza 
Houston, Texas 77002 
Francis P. Piscal, Esquire 
Berry, Summerill, Piscal, 

Kagan & Privetera 
34 Washington Street 
P.O. Box 757 
Toms River, NJ 08753 
Derick C. January, Esquire 
Bleakley, Platt, Schmidt 

& Fritz 

Two William Street 
White Plains, NY 10601 


Ralph Bolliger, Esquire 
Bolliger, Hampton & Tarlow,P.c. 


ae wit t 


. Cecer Hillis Diva. 


Oregon 97005 


ANAM 
sety Der 


Beaverton, 


Dennis F. Chalupa, Esquire 
Brierly, McCall & Girdner 
Newton Home Savings & Loan oe 
Bewten, aula 50208 


James J. Sullivan, Esquire 
C.1I.T. Financial Corp. 

650 Madison Avenue 

New York, NY 10022 


Susan P. Walker, Esquire 
Carlsmith, Carlsmith, 
Wichman and Case 

P.O. Box 656 

Honolulu, Hawaii 96809 


Charles C. Levell, Esquire 

Church, Harris, Johnson & 

Williams 

Third Floor, Northwestern 
Bank Building 

P.O. Box 1645 

Great Fal 
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Omaha, Nebraska 


Scott C. Bush, Esquire 
Legal Department 

140 Garden Street 
Hartford, CT 06115 


Delos M. Cosgrove, Esquire 
402 National Bank Bldg. 
Watertown, NY 13601 


Warren D. Couger, Esquire 
1001 Woodward Avenue 
Detroit, Michigan 48226 


‘Larry Dorocke, Esquire 

Dann, Pecar, Newman, Tales 
& Kleiman 

1600 Market Scuare Center 

151 No. Delaware Street 

Indianapolis, Ind. 46204 


Gerard F. Hickel, Esquire 
Duquesne Light Company 
Legal Department 
435 Sixth Avenue 
Pittsburgh, (RA 


15219 ~ fi 
Daniel J. Steininger, oll] 
Ebert & Ebert 
Suite 425 Century Buildin 
230 West Wells Street 
Milwaukee, Wis. 53203 


Falls Land «¢ Develooment Corp. 
: 3624 Menaul Blvd. N.E. 
P.O. Box 30088 


Albuquerque, New Mexico 


Dnaiel J. Behles, Esquire 
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Harold B. Wahl, Esquire 
Flager System, Inc. 
Suite 405 

Florida Title Building 
Jacksonville, FL 32202 


Stephen G. Olson, Esquire 
Fraser, Stryker, Veach, 
Vaughn & Meuscy, P.c. 


500 Electric Building 
63102 


Richard N. Carrell, Esquire 
Fulbright & Jaworski 

Bank of Southwest Building 
eaten hewn 77002 
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Christopher Kane, Esquire Henry I. Jacobson, Esquire 
Ferguson & Burdell Jacobson and Wyman 
1700 Peoples National Bk.Bldg. 1111 Robinson Building 
Seattle, Washingtun 98171 42 South 15th Street 

. Philadelphia, PA 19102 


—— 


Andrew J. Newman, Esquire 
Guterman, Horvitz, Rubin 

' & Rudman 
Three Center Plaza 
Boston, MA 02108 


Mertin Gottlieb, Esquire 

Mortgage & Real Estate Law 

Department 

John Ha: cock Mutual Life 
Insurance company 

John Hancock Plaza 

P.O. Box 111 


Hen M. Hatcher, Jr., Esq.. 
~ “Boston, MA 02117 


Hatcher, Meyerson, Oxford 
and Irvin ame wn 
3ra Floor, First Federal Bldg. -. William R. Skewes, Esquire 
40 Marietta Street, N.W. i Kelly, Stansfield & O'Dennell 
Atlanta, GA 30303 it ie 550 ~ 15th Street, Room 990 
Denver,’ Colorado 80202 
Harold Deckinger, Esquire : . 
Home Federal Savings and Loan : 
1720 Harrison Street i ' Harold E. Kohn, Esquire 
P.O. Box 2168 iN : Kohn, Savett, Marion & Graf,P.c. 
Hollywood, FL 33022 : ; 1214 IvB Building 
: ; 1700 Market Street : 
Russell H. Matthias, Jr.,Esq. ’ Philadelphia, PA 19103 
Mexrace Mann Tusucadisce ; 


1 Horace Mann Plaza 


. Bi F Robert T. Lego, General Cou vA 
field, Illinois 62715 : ii Banientuantat 
Springfield, -. Leavell Development Co. 


“One Park Central, Suite 
1515 Arapahoe Street 
Denver, Colorado 80202 


Charles L. Kown, Esquire 

Hospital Corporation of 
America 

One Park Plaza 


Nashville, TN 37203 ; 
Gary Cooper, Esquire 


Lloyd Corporation, Ltd. 
9441 Olympic Blvd. 
Beverly Hills, CA 90212 


bem 2 os eee mmesemens - ore 


David D. Howard, Esquire 
Howard & Caldwell 

810 Twin Towers South 
8585 N. Stemmons Freeway. 
Dallas, Texas 75247 


ELSON ACORN Sse ala Lake S. Trout, Esquire 


Thomas J. Berry, Jr., Esquire Loeb and Loeb 


Illinois Bell Telephone Co. —. Building 
225 West Randolph Street 27A Floor 


: He! ..... Wilshire Blva 
. , Illinois 60606 - at Grand Avenue 
Chicago, Ill . Les Angeles, CA 90017 


Norman H. Stark, Esquirt: 
MacDonald, Ilig, Jones & Britton 
600 First National Bk. Bldg. 
Erie, PA 16501 


William J. Giaofci, Esquire 
Maryland Casualty Company 
¥.0. Box 1228 

Baltimore, MD 21203 


Andrew W. Wright, Esquire 

McCormick, Barstow, Sheppard, 
Coyle & Wayne 

400 Guarantee Savings Bldg. 

1171 Fulton Mall 

Fresno, CA 93721 


Alexa A. Waters, Paralegal 
Meredith Corporation 
Legal Department 

1716 Locust Street 

Des Moines, Iowa 50336 


i. Jules Arkin, Esquire 

Meyer, Weiss, Rose, Arkin 
Sheppard & Shockett, P.A. 

407 Lincoln Road 

Miami Beach, FL 33139 


William P. Bergsten, 
Murcay, Gectt, McGavick, 

Gagliardi and Graves 
5th Floor Washington Bldg. 
P.O. Box 1317 


Tacoma, Washington 98401 


- Sally Ann Levine, Esquire 
Mutual of New York 

1740 Broadway 

New York, Ny. 610019 


McCarter & English 
550 Broad Street 
« Newark, NJ 07102 


Nass & Nass 
68 East 56th Street 
New York, Ny 10022 


Raymond J. DeRise, Jr., Es 

The New York Racing Assoc. 
Inc. 

P. O. Box 90 

Jamaica, New York 11417 
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Stephen &. Parrish 

Law Department 
Northwestern National Life 
Insurance Company 

20 Washington Avenue, South 
Minneapolis, MN 55440 


John F. Desmond, Esquire 
New England Telephone Compa 
185 Franklin Street 

Boston, Mass. 02107 
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Robert Eisenstadt, Esquire 
Associate Counsel 

100 William Street 

New York, NY 10033 


Richard L. Waldron, Counsel 
Peter Kiewit Sons' Co. 

100 Kiewit Plaza 

Omaha, Nebraska 68131 


Anthony J. Carpinello, Esqui 

Poskanzer, Mufison, Eessber 
& Blumberg 

Suite 755 

National Commercial Bank Ble 

60 State Street 

Albany, NY 12207 
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George A. Goebel, Esquire 
102 Professional Arts Bldg. 
12) West Locust Street 
Davenport, Iowa 62803 
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Edwin Silverstone, Esquire 

Wolfgang A. Guenther, Esquire SCM Consumer Products 
Secretary - General Counsel _ 299 Park Avenue 
Raybestos Manhattan . New York, NY 10017 
100 Oakview Drive 
Trumbull, Connecticut 06611 Donald R. Mintz, Esquire 

: f Schumacher, McGlinchey, 
Lynn S. Richards, Esquire Stafford, Mintz and Hoffman 
Richards, Bird & Kump 4330 One Shell Square 


220 Law Building Pic New Orleans, LA 70139 
333 East Fourth South 


‘ P.O. Box 1967 
Harrisburg, PA 17105 
Roger B. Boerema, Esquire 
Ryan, Boerema, Jarosz, Kail Jonathén D. Kantrowitz, Esquire 
& Gaskin . The Southern New England 


Suite 500 oF) : . - Telephone Company 
Union Bank Building ; Room 313 


Grand Rapids, Michigan 49502 — 227 Church Street 


New Haven, Conn. 06506 

Ira C. Rothgerber, Jr., Esquire : 
2450 Colorado State Bk. Bldg. Fred Plotkin, Esquire 
Denver, Colorado 80202 : Schmalholz & Plotkin 

i . 211 East 43rd Street 
Gary C. Johnson, Esquire New York, NY 10017 
Royal Neighbors of America : 
230 Sixteenth Street B. Carl Klinke, Ass't VP & 
Rock Island, Illinois 612012 ea Ps Ass‘t Counsel 


- 1. — 2 -_ 
ae Ge ane eae Gouthland Life Insurance Co. 


1105 Southland Center 


Robert 0. Barberi, Esquire : : ‘Dallas, Texas 75201 
Timex Corporation co ae ; 


Waterbury, Conn. 06720 P.D. Knecht, Esquire 


Chief Counsel 
Warner Bros. Ins. 
Donald R. Sterling, Esquire 4000 Warner Blvd. 
Associate General Attorney Burbank, CA 91522 
Post Office Box 5474, _ MS 241 
Dallas, Texas 75222 
: ” —— Josh R. Morriss, III, Esquire 
Wheeler & Watkins 
: 310 Texarkana National Bk. Bldg. 
Gary W. Noe, Escuire Post Office Box 1838 
ZALE CORPORATION Texarkana, Texas 75501 
300 Diamond Park -- ; 
Dallas, Texas 75221 


Robert G. Desmond, Esquire 
Wien, Lane & Malkin 
“Lincoln Building 

60 East 42nd Street 

New York, NY 10017 


Robert G. Desmond, Esquire 
Wien, Lane & M2lkin 
Lincoln Building 

GO East 42nd Strect 

New York, NY 10017 


Robert J. Las‘y, Esquire 
Feiwell, Galper, & Lasky, Ltd. 
33 North LaSalle Street 

33rd Floor 

Chicago, IL 60602 


Melvin Friedman, Esquire 
Freidman & Fredericks 
. Suite 203 Carondelet West 
7730 Carondelet Avenue 
Clayton (St. Louis) Missouri 
63105 . 


Seymour S. Fortner, Esquire 
The Insurance Exchange Bldg. 
Denver, Colorado 80202 


John E. Burke, Esquire 

Richaré J. Rappaport. Esquire 

ROSS, HARDIES, O'KEEFE, 
BABCUCK & PARSONS 

One IBM Plaza, Suite 3100 

Chicago, Illinois 60611 


N. Hilton Rosen, Esquire 
115 Broadway 
New York, NY 10006 


Donald E. Barris, Esquire 
Barris, Sott, Denn & Driker 


2lst Floor, First Federal Slag. 


1001 Woodward Avenue 
Detroit, Michigan 48226 


Harold Berry, Esquire 
Berry and Seyburn 
Fisher Building 

Detroit, Michigan 48202 


Maxwell P. Bralow 
1401 Walnut Street 
Philadelphia, PA 19102 


Robert S. McMillen, Esquire 


Caffry, Pontiff, Stewart, 


Rhodes & Juige 
Ten Harlem Street 
Glen Fells, NY 12801 


Glen L. Moss, Escuire 
91099 mene 3327 B13 
@asli se £UUCHLLs DLV. 


Suite 213 
Hayward, CA 94541 


Sol Pottish, ‘Esquire | 
666 Fifth Avenue 
New York, NY 10019 


pavid Glickstein, Esquire 
GREENBERGER, KRAUSS & JACOBS 
180 North La Salle Street 
Chicago, Illinois 60601 


Albert P. Pickus, Esqui 
Squire, Sanders & Dempse} 
1800 Union Commerce Bl 
Cleveland, Ohio 44115 


Samuel H- Seymour, Esquire 
3225 connecticut Avenue 
Washington, pe 20036 


Augustus B. Randle, Iil, Essuire 

Secretary and Counsel 

United Inns, Inc. 

Suite 2300 

Clark Tower 

5100 Poplar Avenue 
Memphis, Tennessce 
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John W. Schneider, Esquire 
vice president 

Western International Hotels 
The Olympic 

Seattle, Washington 98111 


Robert H- Lorentzen, Esquire 
Williams, Lanzé, Kastner 

& Gibbs 
P.O. BOX 21926 ‘ 
seattle, Washington 98111 


-o -- 


George M. Winger, Esquire 
smith, Schwegler, Swartzman 

& Winger 
14th Floor, Commerce Benk Bicg- 
Kansas City, Missouri 64106 


AMERICAN TELEPHONE & T 
c/o Thomas J. Cullen 

295 North Maple Avenue, Rx 
Basking Ridge, New Jersey 


3335383 
07920 


A.T.&T. - LONG LINES DEPT. 
c/o David P. Riedel 

110 Belmont Drive - Bldg. A 
Somerset, NJ 08873 


A.T.&T. -LONG LINES 

c/o Robert M. Barry, Esquire 
440 Hamilton Avenue 

White Plains, NY 10601 


ACKERBERG AND ASSOICATES 
Mr. Sanders M. Ackerberg 
1016 Marquette Avenue 
Minneapolis, MN 55403 


AUTOMOBILE CLUB OF MARYLAND 
c/o Richard A. Hartman 

1401 Mt. Roval Ave. 
Baltim--e, MD 21217 


AMERICAN TELEPHONE & TELE 
c/o H. L. Nielson 

2000 L Street, N.W., Rm. 313 
Washington, DC 20036 


EGRAPH CO. 


ARLEN CONSTRUCTION CORP. 
c/o Charles E. Foley, Pres. 
235 Bear Hill Road 
Waltham, Mass. 02154 


BULL & ROBERTS, INC. 
c/o John MN. Walsh, III 
785 Central Avenue 
Murray Hill, NJ 07974 


BELMAR CORPORATION 

c/o Elliott J. Stiff, Pres. 
15 Broadview Road 
Westport, CT 06880 
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COMPANY 


c/o Howard J. 


: C/o Joe Ha 


412 Ch 
: 7 QViialt is 


SID COHEN 


' Corporate Office 


- Attn: 


BROWN CAMPUS MANAGEMENT COMPANY 
c/o John S. Dobbs 

Development Manager 

Quadrangle Building - Lobby Off 
5775 Campus Parkway 


Hazelwood, Missouri 63042 


CAPR. peg iOTEL 
Strong 
1720 So. 7th Street 
Lincoin, NB 68520 


THE CHARLEST 03 NATIONAL PLAZA 


a 
ce 
te 


Wationai Fiaza 


25301 3 


Charleston, 


COLDWELL BANKER 
c/o G: W. McCullough 
Office Building Managemen 
533 Fremont Avenue 

Los Angeles, CA 90017 


H. &. CROCKER CO., INC. 
c/o Ray M. Jacobson 

Vice President and Corcro 
1000 San Mateo Avenue 
San Bruno, CA 94066 


8208 New Second Stree 
Elkins Park, PA 19117 


Cromwell Gardens 


999 Asylum Avenue 
Hartford, Connecticut 06105 
Nancy Murray, 


Office Manager 
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F & M SYSTEMS CO. 
c/o Jerry D. Howard 
P. O. Box 29778 


Dallas, TX 75229 


FADLER COMPANY, INC. 

c/o Donald D. Adams 
Vice President - Finance 
6511 E. 44th Street 
Tulsa, Oklahoma 74145 


FARQUHAR MANAGEMENT COMPANY 

KR. J. Farquhar, Manager 

1203 Colcord Building 

Oklahoma City, Oklahoma 73102 


FEDERAL RESERVE BANK OF MINNEAPOLIS 
c/o Thaddeus S. Fisus 
Assistant to Counsel 
250 Marquette Avenue 


Finneapuiis, Hinuesvia 35466 


THE FIDELITY MUTUAL LIFE INSURANCE COMPANY 
c/o W. Terry Vrooman, F.L.M.I. 

Senior Vice President and Secretary 
Fidelity Mutual Life Building 

South Penn Square 

Philadelphia, PA 19101 


FIFTH AVENUE JEWELEMS EXCHANGE, INC. 
c/r Louis Clienitz 

30-34 West 47th Street 

New York, NY 10036 


FIRST CAPITAL REALTY OF OHIO 

c/o W. C. Rowland, Presiding Trustee 
1116 South High Street 

Columbus, OH 43206 


a ee 


» 


* « 


DALLAS, TEXAS CORPORATION 
c/o W. T. Higgins 
Vice President - Constructior 
858 One Main Place 

Dallas, TX 75250 


e SOCTATES 


EDGEMONT ASSOC TES 
c/o Raymond Grancia 
370 Central Park Ave. 
Scarsdale, “IY 10583 


EIGHTEEN EAST ELM APARTMENTS 
c/o Sherry J- Swietlik 
Secretary to President 
18 East Elm Street 


Chicago, IL 60611 


FIRST NATIONAL BANK OF OREGON : 
c/o John Van Podegom, Senior Vice Pres. 
Portland, Oregon 


FREDERICK R. ROSS COMPAN’ 

c/o Dell R_ Hogy 

Vice President/Property Management 
Lincoln Center 

1660 Lincoln Street 

Denver, Colorado 80203 


GLEGHORN CREDIT UNION 
40 Fairrniount Street 
Fitchburg, MA 01420 


THE GREEN POINT SAVINGS BANK 
c/o William Cornaud 

807 Manhattan Avenue 
Brookiyn, NY 11222 


The Guardian Life Insurance 
Company of America 
c/o Joseph J. Kenny, 

Real Estate Administrator 
201 Pork Avenue South 
New York, NY 10003 


INDIANA BELL TELEPHONE Co., 
c/o Shannie Bibie, Esquire 
2400 North Meridian, Rm. 1832 
Indianapolis, IN 4€204 


INC. 


BP. O 


"At 


tt nemnscena comma 


LINCOLN TOWEO BUILDING 
c/o Lee G. Tipton 

1860 Lincoln 
Denver, CO 80203 


Ge rnat 
sLTroeet 


THE MARINE CORPORATION 
c/o Willard J. Reik 
Vice President 

One Marine Plaza 
Milwaukee, Wisconsin 


MARKEL SERVICE 
c/o Lewis C. M 
Chairman of th 
§310 Haskell Ro 
Box 66:4 
Richmond, VA 


23230 


THE MITCHELL COMPANY 

c/o Robert L. Hyman 

Div. Assistant Vice P.si 
Sth Floor First Fecer . 
P. ©. Box 2008 


Mobile, Alabama 36601 


MONTE VISTA j 
c/o RK. G. Seeley, 
1600 Anderson Road 


on ae ee 


: McLean, Virginia 22101 


C.C. Chaney, dr., 
Engineering Manager 
C & P Telephone 

320 St. Paul Pl 
Baltimore, MD 


-| Prederic N. Schneicer, 
Boone, 

. 914 World Building 

‘@ulsa, Oklahoma 74103 


Ellison & Smith 


a) O 


Lawrence A. Atler, Esquire P.M. Sweeney, Building Engineer: 
Alter, Zall and Haligman + Room 321 

718 Seventcenth Street 421 S$.W. Oak Street 

Suite 800 Portland, Oregon 97204 

Denver, Colorado 80202 


Mr. Herschel Blumberg 
Presidential Building 
Prince George Center 
James J. Kenny, Zsquire Hyattsville, MD 20782 
Kelly, Black, Black & Kenny 


1400 Alfred I. DuPont Building ee 
Miami, Florida 33131 Philip J. O'Brien, Jr. . Esq. 


The Prudential Insurance Co. 
‘of America . 
Corporate Office 

Prudential » aza 

Newark, NJ ©7101 


Richard L. Kite, Esquire 
212 West Wisconsin Avenue 
Milwaukee, Wisconsin 53202 por P. LaPleca 
. Zllinois Bell Telephone Company 
pe i ‘ Staff Supeivisor 
. 225 W. Randolph Street, Room 253 
@.A. Logsdon, Chicago, Illinois 606066 
Secretary : 


. 


LM. Bercy anc Cunpacny . 
3170 Kettering Blvd. » Jefferson D. Kirtsy, III, Eq. 
Post Office Box $000 . Hansell, Post, Srandon & Dorsey 
Dayton, Ohio 45401 33rd Floor, First Nati nal Bank 
Tower 
Atlanta, GA 30303 


¥ Dwight R. Mann, Esquire 

< pirst International Brancshares, William Simon, Esquire 

a: Inc. G. Joseph King, Esquire 

First International Building Howrey & Simon 

s P.O. Box 6031 1730 Pennsylvania Avenue, N.W. 
Dallas, Texas 75283 Washington, DC 20006 


i 


Mr. Douglas Margerum Mr. Leon Silverman, Vice 

Community Realty Co., Inc. President 

1025 Connecticut Avenue, N.W. The Lansco Corporation 

Washington, DC 20036 122 East Forty-Second Street 
ong New York, NY 10017 


o 


Emma Quick, Bookkeeper 
ITT Building Services 
1608 Commerce Drive 
South Bend, Indiana 46628 


: Eric L. Hutchinson 
-*Hadley Properties, Ine. 
-- 2200 Sixth Avenue 

: Seattle, Washington 98121 


Jonabelle Conway, Controller 
Hicks & Associates 

1800 Peachtree Street, N.W. 
Suite 220 

Atlanta, Georgia 30309 


Mr. C. Daniel Ward 
General Telephone & Electronics 
Incorporated 

One Stamford Forum 

Stamford, Connecticut 06904 


, es Sansobrino 
Aaministrative Assistant 
Cperations 
National Corporation for 

Housing Partnerships 
1133 Fifteenth Street 
Northwest 
Washington, DC 29005 


Mr. Bernard E. Mahon 
Motel Management Corp. 
of America 
1850 North Fort Myer Drive 
Arlinston, Virginia 22209 


: William L. Meck, IIL 

- Properties Officer 

‘** Property Manzgement Dept. 
‘» The C&S National Bank 

»: 99 Annex ; 

. Atlanta, Georgia 30399 


HACKETT /MANSFIELD 
- C/o Steven A. Dawes 
Vice President 
6850 East Evans 
Denver, Colorado 980224 


HARBOR PROPERTIES , ANG. 

c/o Jonathan F. Whetzel 
Executive Vice President 
1411 Fourth Avenue Buildine 
Seattle, Eashington 498101 


HARRISON & LEAR, 
EXECUTIVE TOWERS 

c/o T. T. Thompson 
Tower Box 66 

2101 Executive Drive 
Hampton, Virginia 23666 


HENRY A. HOLZKAMPER 
4401 North Racine Averu 
Chicago, IL 60640 


HURCN AND ORLEANS BUILDING 
c/o George R. Krivensky 
Building Manager : 
341 West Superior Street 

“Chieago,. Ii 606110 


Steve Wisniewski 


*I.E. Danovitz, Executive v.p,. 
Union Real Estate Co. 

Lawyers Building 

428 Forbes Avenue 

Pittsburgh, PA 15219 


--ot -ee 


James H. Folmsbece, 
Assistant Vice Presiden 
Wm. A. White & Sons 

51 East 42nd Street 
New York, Ny 10917 


Alan S. o'Neal, President 
The Raleigh Apartments 
1931 virginia Road 
Winston-Salem, n.c. 27104 


Mr. Bernard Strassner, 
chief Engineer 

Rose Associates 

529 Fifth Avenue 

New York, Ny 10017 


Mr. Freéerick I. Alexander 
Purchasing Agent 

First Realty Ma..agemen* Corp. 
151 Tremont Street 

Boston, Mass. 02111 


Mr. Leonard 

Frankel Enterprises, Inc. 
1845 Walnut street 
Philadelphia, PA 19103 


Halsey Brain, CPM 
Real Estate Officer 
Freedom Federal Savings & Loan 
Association 
General Services Office 
5215 N. Lois Avenue 
. Tampa, Florida 33614 


PACCAR, INC. 
/o Douglas Farnell, Bldg. Manager 
Business Center Building 
Pp. 0. Box 1518 
Bellevue, WA 98009 


- A. POMPA, PRESIDENT 
401 East 8lst Street 
New York, NY 10028 


“UNITED STATES NATIONAL BANK OF OREGON 


c/o J. A. Labadie, Vice President 
309 S. W. Sixth Avenue 

Pp. O. Box 4412 

Portland, Oregon 97208 


UNITED NATIONAL CORPORATION 
c/o Roland L. Roesner 
Building Manager 

75 Public Square 

Suite 3206 

Cleveland, OH 44113 


- 1 WESTGATE CORPORATION 
: e/o Charles B. Ewing, Jr- 
i vice President 
t astgate Park 
1600 Anderson Road 
_ McLean, virginia 22101 


WESTPARK ASSOCIATES 

c/o T. F. Nicnolson 
General Partner i 
1600 Anderson Road 
McLean, Virginia 22101 


OHIO HOTEL & MOTEL ASSOCIATION 

c/o Capt. H. Mowrey >» Executive Vice Pres. 
6ll Beggs Bldg. : . 

Columbus, OH 43215 


RESS REALTY COMPANY 

c/o C. Helmink, Treasurer 
45 Prospect Avenuc, West 
Cleveland, O02 44115 


RICH, GRANOFF & GORDON 

Marvin L. Rich, Esquire 

Suite 492, Columbia Union Bk. Bldg. 
900 Walnut Street 

Kansas City, Missouri 64106 


Railway Labor Building 

c/o R. C: Howard Treasurer 
400 First Street, N.W. 
Washington, DC 20001 


Mx. William F. Klug 
Director-Real Estate 
ROADWAY EXPRESS, INC. 
P.O. Box 471 

1077 George Blvd. 
Akron, Ohio 44309 


FIRST NATIONAL BANK BUILDING 
c/o Thomas M. Glynn, Manager 
Arthur Rubloff & Co. 

One First National Plaza 
Dayton, Ohio 45402 


SAINT JOHN VIANNEY HALL 

c/o Diocese of Charlotte 
Reverend Joseph S. Suowrety 
Post Office Box 3776 
Charlotte, NC 28203 


SCHILLER CONSTRUCTION CO., INC. 
c/o Donale S. Schiller, Pres. 
8636 Lynden 

Detroit, Michigan 48238 


SOMERSET PROPERTIES CO. 
c/o Lawrence A. Berry 
‘9800 Fisher Building 
Detroit, Michigan 48202 


STANDARD INSURANCE COMPAN 

c/o Joel M. McNulty 

Assistant Vice Pres % Associate Counsel 
P./O.\\Box 7i2 

Portland, Oregon 97207 


NEWS BUILDING COMPANY 

c/o Richard L. Nerenberg 

220 East Forty Second Street 
New York, NY 10017 


THE NORTHERN TRUST COMPANY 
c/o George Gordey, Manager 
Fifty South LaSalle Street 
Chicago, IL 60690 


NORTHGATE CONSTRUCTION COMPANY, INC. 
c/o Robert Decoteau, Controller 

393 Totten Pond Road 

Waltham, MA 02154 


333 NORTH MICHIGAN AVENUE BUILDING 
333 Building Corporetion 

c/o Stephen I. Gonezy, CPM 
Building Manager A ee 
Chicago, In 60601 


HORTIUWESTERN BANK BUILDING COMPANY 

c/o G. 0. Falkenborg, CPM 

Vice President : 

530 Northwestern National Bank Building 
St. Paul, Minnesota 55101 


NORTHWESTEFN BELL TELEPHONE COMPANY 

c/o R. E. Anderson 

Engineering Supervisor - Bldgs. & Energy 
100 South 19th Street, 610 Dodge Bldg. 
Omaha, Nebraska 68102 
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IN THE UNITED STATES DISTRICT COURT 
FOR THe DISTRICT OF CONNECTICUT 


‘ 


tl 


IN RE: M.D.L. DOCKET NO. 
MASTER KEY ANTITRUST LITIGATION Ali Cases 


nea 


STATE OF ILLINOIS ) 
SS: 
COUNTY OF COOK ) 


AFFIDAVIT OF MAILING NOTICE OF PARTIAL SETTLEMENT 
: i (ILCO CORPORATION) 


LEE A. FREEMAN, JR., being first duly sworn on 
oath, deposes and says: 

a I am co-liaison counsel for plaintiffs in the 
above-captioned litigation and special counsel for the 
States of Illinois, Indiana, Michigan, Minnesota, Wisconsin, 
Colorado, South Dakota and West Virginia, and the Common- 
wealths of Kentucky and Pennsylvania. 

25 On June 15, 1976, I caused to be mailed, 
via first class, postage prepaid, 128 copies of a "Notice of 
Partial Settlement" (Ilco Corporation) to all counsel who 
have filed appearances on behalf of any plaintiff or class 
member and to all class members who have filed requests to 
be kept teternné as to the status of these proceedings, as 
provided in this Court's Order of June 11, 1976. A copy of 
the Notice of Partial Settlement is attached as Exhibit “A” 
and the mailing lists used for giving notice are attached as 


Exhibic “B". 


oO 


i To supplement mailed notices, I caused the 
Notice of Partial Settlement to be published in all regional 
editions cf the Wall Street Journal on June 15, 1976, as re- 
quired by this Court. A copy of the publication is attached 
as Exhibit "C". 


Further the Affiant sayeth not. 


Subscribed and Sworn to before 


me this ug day of June, 1976. 


—-—-. 
Poth — 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: 
M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATION 


NOTICE OF PARTIAL SETTLEMENT 


You have previously been notified by Notice of March 29, 
1976, of these class actions. 


Pursuant to Rule 23(e) of the Federal Rules of Civil Proce-- 
dure, you are hereby further notified of a proposed settlement 


agreement between plaintiffs and defendant Ilco Corporation, which | 


settlement will be presented to the Court for approval on June 28, 
1976. 


Partial Settlement with Ilco Corporation 


Ilco Corporation, a defendant in this litigation, has sales 
which represent approximately five per cent (5%) of the total 
sales of contract hardware by all four defendants. 


Ilco Corporation has agreed to pay the aggregate amount of 
Eighty-Five Thousand Dollars ($85,000) in final settlement of ali 
claims against it in this litigation, including the claims of 
plaintiffs, intervenors and class members. 


The settlement sum is to be paid as follows: 


(i) Twenty-Five Thousand Dollars ($25,000) has veen 
deposited in an escrow account and is earning interest which 
will be added to the settlement fund. 


(ii) The remaining Sixty Thousand Dollars ($60,000) is 
to be.paid in twelve (12) monthly installments of Five Thou- 
sand Dollars ($5,000) each, commencing July 1, 1976, to be 
drawn on a letter of credit to the First National Bank of 
Boston. 


The settlement funds will be used to defray common litigation 
expenses incurred by plaintiffs. 


Ilco Corporation has presented to plaintiffs and to the Court 
facts evidencing that it is in extremely poor financial condition 
and that any judgment entered against it in this action would cause 
the Company to be placed into bankruptcy, rendering such judgment 
wholly uncollectible. Further, Ilco has represented that Lt is 
closing its main plant in Fitchburg, Massachusetts, and that it has 
terminated its architectural hardware business except for the tem- 
porary supplying of replacement parts. In addition, Ilco has re- 
presented that it is a wholly-owned subsidiary separate and distinct 
from its parent company, Unican Security Systems, Ltd., a Canadian 
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corporation, and that as a matter of law, a judgment against Ilco 
in this litigation could not be enforced against Unican. The set- 
tlement amount has no relation to Ilco's sales but is based solely 
on its current financial condition. 


The fairness and reasonableness of the amount of the settle- 
ment is subject to the approval of the Court. 


As more fully set forth in the settlement agreement, upon 
approval of the settlement by the Court, and such approval be- 
coming final, each plaintiff, intervenor and class member which 
has not elected to be excluded shall be deemed to have covenanted 
to refrain from proceeding against Ilco Corporation on any claim 


_ relating or pertaining to the subject matter of this litigation. 


YOU ARE HEREBY NOTIFIED: 


a Pursuant to Rule 23(e) of the Federal Rules of 
Civil Procedure, a hearing will be held before the Honor- 
able M. Joseph Blumenfeld, United States District Judge 
for the District of Connecticut ("the Court"), beginning 
on June 28, 1976, at 2:00 o'clock p.m., in the North Court- 
room of the United States Court House, 450 Main Street, 
Hartford, Connecticut. The purpose of the hearing is to 
determine whether the proposed settlement of the pending 
class actions against Ilco Corporation is fair and adequate. 
If the settlement is approved, Ilco Corporation will be 
dismissed from these actions with prejudice; these actions 
will remain pending against the remaining defendants, Eaton 
Corporation and Sargent & Company. Ilco's sales will re- 
main in the litigation as a basis for liability of the re- 
maining defendants. 


a3 Any plaintiff, intervenor or member of the plain- 
tiff classes may appear and be heard, and, subject to rea- 
sonable limitations by the Court, present evidence at the 
hearing set for Monday, June 28, 1976, to consider the fair- 
ness and adequacy of the proposed settlement with Ileo Cor- 
poration and the disbursement of the Settlement Fund. 


3. The Settlement Agreement with Ilco Corporation 
in this litigation (M.D.L. Docket No. 45) may be examined 


and copied at any time during regular office hours at the 
offices of the Clerk. 


All inquiries in connection with this Notice should be made 
to either of the foliowing: 


H. Laddie Montague, Jr. Lee A. Freeman, Jr. 
Co-Liaison Counsel for Co-Liaison Counsel for 
‘Plaintiffs Plaintiffs 
David Berger, P. A. Freeman, Rothe, Freeman 
1622 Locust Street & Salzman 
Philadelphia, Pa. 19103 One IBM Plaza - Suite 3200 
Chicago, Il. 60611 


Ralph Twenha‘el, Supt. 


Waverly Commmity Unit Sch. 


rgan County Dist. 6) 
Waverly, Ill. 62692 


Robert L. Townsend 
Plymouth Township 
700 Belvoir Road 


Norristown, Pa. 19401 


D.S. MacTaggert, Supt. 
Ashwaubenon Public Schools 
2391 Ridge Road 


Green Bay, Wis. 54304 


D.A. Siegfried 

Business Manager 

Elmbrook Schools, Dist. 21 
16945 W. North Avenue 
Brookfield, Wis. 53005 


Burnell R. Smith, Supt. 
Monroe Public Schools 
1510 13th Street 
Monroe, Wis. 53566 


T.A. Kirby, Asst. Supt. 
Montgomery Public Schools 
P.O. Box 1991 


Montgomery, Ala. 36103 


Charles Freeman, Esq. 
Geological Survey of Ala. 
P.O. Drawer 0 


University, Ala. 35486 


Charles Freeman, Esq. 
State Oil and Gas Board 
P.O. Drawer 0 


University, Ala. 35486 


Charles C. Grubb, Esq. 
City of Shreveport 
Shreveport, La. 


Barnett I. Shur 
University of Maine 

1 Monument Square 
Portland, Maine 04111 


Charles I. Ecker, Ass. Supt. 

The Howard County Public 
School System 

8045 Route 32 

Columbia, Maryland 21044 


Wm. C. Strasser, President 
Montgomery College 
Rockville, Maryland 20850 


Robert D. Paul, Ed.D. 
Amesbury Public Schools 
Amesbury, Mass. 01913 


E. Joseph Laliberte, Supt. 
Raynham Public Schools 
Raynham, Mass. 02767 


Charles F. Stumpf, Director 

Haverhill Mmicipal (Hale) 
Hospital 

40 Buttonwoods Avenue 

Haverhill, Mass. 01830 


John J. Barone, Ex. Director 
Worcester Housing Authority 
40 Belmont Street 


Worcester, Mass. 01605 


Wm. G. Mitchell, Ex. Director 


Jefferson Davis Memorial Hosp. 


Seargent S. Prentiss Dr. 
P.O. Box 1488 
Natchez, Miss. 39120 
Donald R. Trout, Asst. Supt. 
The School District of 
St. Joseph 
Tenth and Felix Streets 
St. Joseph, Mo. 64501 


Jack L. Atkinson, Esq. 
City of Lawton 

4th & "A" Avenue 
Lawton, Okla. 73501 


W.W. Eledze, Col. USAF (Ret.) 
Administrator 

Woods Memorial Hospital 

P.O. Box 410 


Etowah, Tenn. 37331 
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Exvsikic “W" 


Charles C. Wells, Esq. 
Dallas/Ft. Worth Airpo 
East Airfield Dr. 

P.O. Drawer DFW 
Dallas/Ft. Worth Air 


Jack Maris, Business Mer. 
Brazosport College 

500 College Drive | | 
Lake Jackson, Tex. 775 


Rubin Fernandez, mare 
Maverick County Hospita¥is 
P.O. Box 1470 


Eagle Pass, Tex. 78852 


John H. Lucas, Bs. Mer. 
S. Burlington School Di 
Dorset Street 

S. Burlingtn, Vermont 


S. Gordon Stewart, Div. | 
County School Board of 
Augusta Couty 


Staunton, Va. 24401 8 
James T. Martin, Esq. 


City of Portsmouth 


P.O. Box 820 
Portsmouth, Va. 


23705 | 


Rebecca H. Hanslin, csafll 
Totetourt County 
Fincastle, Va. € 
Robt. H. Woodroof, Sint, 
Educational Services 

3800 196th S.W. 


Lynnwood, Wash. 98036 


Thomas B. Lyda, Supt. § 
Othello School Dist. 

800 S. Tenth Avenue 
Othello, Wash. 99344 


Wayne McMurtry, Director 
Facilities Planning 
University of Colorado 
Pueblo, Colorado 81001 


Avonworth School District 
234 Dickson Avenue 
Pittsburgh, Pa. 15202 


x 


Charles C. Wells, Esq. 
Dallas/Ft. Worth Airport 
P.u. Drawer DFW 
Dallas/Ft. Worth Airport 
Texas 75261 


H.L. Henry, Esq. 
AT&T 
Washington, D.C. 


Francis Spina, Esq. 
City Hall 
66 Allen Street 


Pittsfield, Mass. 01201 


A. Nelson, Asst. Supt. 
Rosemead School District 
3640 N. Rio Hondo Avenue 
Rosemead, Cal. 91770 


Richard E. Jones, Esq. 
City of Topeka 

215 East 7th Street 
Topeka, Kansas 66603 


Richard E. Jones, Esq. 

Housing Authority of the 
City of Topeka 

215 East 7th Street 

Topeka, Kansas 66603 


Stephen V. Lines, Esq. 
Town of Pittsford 

47 S. Fitzhugh Street 
Rochester, New York 14614 


Robert E. Pease, Esq. 
Town of Somers* 


New York State Energy 
Research & Dev. Authority 

230 Park Avenue 

New York, N.Y. 10017 


Street 
Brooklyn, N.Y. 11201 


Samuel S. Yasqur, Esq. 
Westchester County 

600 County Office Bldg. 
148 Martine Avenue 

White Plains, N.Y. 10601 


Stanley G. Jackson, Clerk 
City School Dist. of Oswego 
233 West Utica Street 
Oswego, N.Y. 13126 


John J. Mumzel 
Village of Greenport, 
Town of Southhold 

548 Roanoke Avenue 
Riverhead, N.Y. 11901 


Jotm F. Holden, Jr., Esq. 
Village of Scarsdale 


Village Hall 
Scarsdale, N.Y. 10583 


Edward M. Taylor, Jr. 

City of Dayton 

“hird & Ludlow Streets 
Mmicipal Bldg. - 6th Floor 
Dayton, Ohio 


Bernard Cooper, Asst. to Mer. 


The Town of Norwood 
Norwood, Mass. 02062 


Jas. B. Cephas 


Interim Vice President 
Virginia State College 


Petersburg, Va. 


23803 


Verle E. David, Esq. 

Farmington East Unit 
Dist. No. 324 

Box 68 

Trivoli, Ill. 61569 

Marvin J. Lapicola, Ass.Sup. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE. i 


MISTER KEY ANTITRUST LITIGATION ; MLD.L. DOCKET NO. 45 


NGlLiCE OF PARTIAL SETTLEMENT 
You have previously deen notified ty Notice of March 29, 1975, of these clase actions. 


Pursuant to Rule 23(e) of the Federai Rules of Civil Procedure, you are hereby 
further notified of & propuwwd settlement exreement between plainuffs and defeadaat 
Bes ee which settlement «will b+ presented to the Court for a,prevel oa 

ure 


Partial Settiement with lice Corpuration 


flee Corporation, a defeadant in this litigation. Bas sales which represeat aporex 
imately five per cent (5%) of the total sales of contract sardware by all four defendants. 


ileo Corporation hss agreed to pay rhe agyrewate amount of Siahty-Five Thousand 
Dollars ($85,008) in final settiement of ail cie.ms awainst it in thia uugatioa, inciuding 
the claims of piaiot:fis, intervenurs and ciass MemderS. 


The settlement zum isto de paid as follows: 5 3 : 
£1) Pewenty-' ‘ve Thousand Dollars (325.000) has been deposited in an escrow account 
ands earning interest whicd will De added to (he settlemeat fund. 
(uj) The remaicing Sixty Tnousaend Dollars (340,000) is to be paid in Tweive (12) 
moathly installments of Five Thousand Doilars each.commeacing July 1, 137A, to beciraen 
on a letter of cresiit to the First Nationa: Bank of Boston. 


The seztlement funds will be useu to defray common litigation expenses tresrred 
by plaintiffs. = 


Nee Co. peration has presented to plaintiffs and to the Court facts evidencing 
that yin extremely poor {:nancial condition and that any judgmeat entered against it 
in th.2 action would cause the Company to de piaced into Danaruptcy, rendering sucn 
judgment wholly uncollecticie. Furtner [Ico tas representmd tna it 33 closing its main 
piooatia Fitenburg, Massacausetts. andthatithas terminated its architectural hardware 
scainess except for the remporary suoviving of replacement parts. ta afidition. Lico 
has represeated mat it ig @ wholly-owned subdsiciary separate and diatine fram its 
parent company, Unicaa Seeurity Systems, Lrd., a Canadian curporation, and that as 3 
matter of law, 2 judxment axains? fico tn this Ltigation could not be enforced swainst 
Unican. The settlement sinvunt has no relation to {ico's sales but is bazed solely Oa 1t3 
current financiai conditios. 


The fairness and reasonablenvss of the amount of the settiement is subject to the 
approval cl the Court. re oe 

As more fully set forth in the settlement agreement, upon approval of the settiement 
by the Court. and such approval becominx tical, each piaineits, intervenor. and ciass 
member which Ses not electad to de exc:uded shail be deemed to have covenanted to 
refrain from proceeding axainst Liea\Corporatioa on aay claim relating or pertaining 
to the sudject matier of this istiagauon. 


YOU ARE HEREBY NOTIFIED: ' eg 


1. Pursusac to Rule 23(e) of the Federal Rules of Civil PF: cedure, & hearing will 
de held before tne Honoradi+ M, Joseph Blur . ¢ feld, United States Orstrict Judes tor the 
District af Connecticut (“the Court’™)} dewinaiag on june 28, 1 at 2:09 o'clocs 3.M.. 
ia the Norta Courtroum of the Carter, Siaces Court Aiuse. }30 Main Street. Hartford, 
Connecticut. The purpos2 of the Rearinj<¢ is to determine ‘vietner the proposed setriement 
of the pending clase actions aainst iicy Corporation is air anc adequate. [f the sett.ement 
te approved, lico Sorporation wilde dismissed: se actions with prejudice: these 
actions will remain pending against the = omaimung « endanis. Baton Corpuratios aad 
Sargent & Co: pany. Lleo’s sales will remaio in the litiwation ag a Dasis (or liability of the 
remaining detandants. 


2. Any plaintiff, intervenor or member of the plaintiff classes may appear and db# 
heard, aad. subject to reasonable tumutatinas Dy tne Court. present evidence at tne hearing 
set for Monday, June <4. 13973 to Comsuier ine fairness and adequacy of ine propused 
settiement witn fico Corporation 4nd ' Ae disdursement of the Settiement Fund 


- 3. The Settlement Aureement with Lico Corporation in this litugation (A.D. - 
Docket No. 45) may de examined and copied utany time uring remuiar office Hours atthe 
Citices of the Ciera. 


All inquiries ia connection eith this Notice should be made to wither of the following: 
H. Laddie Mootaxue, Jr. Lee A. Freeman, Jr. 
Co-Liaison Counsel tor Pisianits . aintiftis 
David Berger, P..\.. ocne, at a2 5a.1man 


1622 Locust Street Suite 32 
Philadeipnia. Pa 19tus Chicago, 


=) RECEIVED Jux 2 1 1975 
$62 %-53~- 2 


UNITED STATES DISTRICT COURT 50 
DISTRICT OF CONNECTICUT 
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IN RE: 
M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATION 


nn nae 


NOTICE OF PARTIAL SETTLEMENT 


You have previously been notified by Notice of March 29, 
1976, of these class actions. 


Pursuant to Rule 23(e) of the Federal Rules of Civil Proce-.- 
dure, you ave hereby further notified of a proposed settlement 
agreement between plaintiffs and defendant Ilco Corporation, which 
settlement will be presented to the Court for approval on June 28, 
1976. 


Partial Settlement with Ilco Corporation 


Ileo Corporation, a defendant in this litigation, has sales 


which represent approximately five per cent (5%) of the total 
sales of contract hardware by all four defendants. 


Ilco Corporation has agreed to pay the aggregate amount of 
‘Eighty-Five Thousand Dollars ($85,000) in final settlement of all 
claims against it in this litigation, including the claims of 
plaintiffs, intervenors and class members. 


The settlement sum is to be paid as follows: 


(i) Twenty-Five Thousand Dollars ($25,000) has teen 
deposited in an escrow account and is earning interest which 
will be added to the settlement fund. 


(ii) The remaining Sixty Thousand Dollars ($60,000) is 
to be paid in twelve (12) monthly installments of Five Thou- 
sand Dollars ($5,000) each, commencing July 1, 1976, to be 
a on a letter of credit to the First National Bank of 

oston. 


The settlement funds will be used to defray common litigation 
expenses incurred by plaintiffs. 


Ilco Corporation has presented to plaintiffs and to the Court 
facts evidencing that it is in extremely poor financial condition 
and that any judgment entered against it in this action would cause 
the Company to be placed into bankruptcy, rendering such judgment 
wholly uncollectible. Further, Ileo has represented that it is 
closing its main plant in Fitchburg, Massachusetts, and that it has 
terminated its architectural hardware business except for the tem- 
porary supplying of replacement ; <ts. In addition, Ilco has re- 
presented that it is a wholly-owned subsidiary separate and distinct 
from its parent company, Unican Security Systems, Ltd., a Canadian 
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corporation, and that as a matter of law, a judgment against Ilco 
in this litigation could not be enforced against Unican. The set- 
tlement amount has no relation to Ilco's sales but is based solely 
on its current financial condition. 


The fairness and reasonableness of the amount of the settle- 
ment is subject to the approval of the Court. 


As more fully set forth in the settlement agreement, upon 
approval of the settlement by the Court, and such approval be- 
coming final, each plaintiff, intervenor and class member which 
has not elected to be excluded shall be deemed to have covenanted 
to refrain from proceeding against Ilco Corporation on any claim 
relating or pertaining to the subject matter of this litigation. 


YOU ARE HEREBY NOTIFIED: 


L. Pursuant to Rule 23(e) of the Federal Rules of 
Civil Procedure, a hearing will be held before the Honor- 
able M. Joseph Blumenfeld, United States District Judge 
for the District of Cennmecticut ("the Court"), beginning 
on June 28, 1976, at 2:00 o'clock p.m., in the North Court- 
room of the United States Court House, 450 Main Street, 
Hartford, Connecticut. The purpose of the hearing is to 
determine whether the pr»posed settlement of the pending 
class actiors against Ilco Corporation is fair and adequate. 
If the settloment is approved, Ilco Corporation will be 
dismissed from these actions with prejudice; these actions 
will remain pending against the remaining defendants, Eaton 
Corporation and Sargent & Company. Ileco's sales will re- 
main in the litigation as a basis for liability of the re- 
maining defendants. 


Zz. Any plaintiff, intervenor or member of the plain- 
tiff classes may appear and be heard, and, subject to rea- 
sonable limitations by the Court, present evidence at the 
hearing set for Monday, June 28, 1976, to consider the fair- 
ness and adequacy of the proposed settlement with Ilco Cor- 
poration and the disburseme.t of the Settlement Fund. 


3 The Settlement Agreement with Ilco Corporation 
in this litigation (M.D.L. Docket No. 45) may be examined 
and copied at any time during regular office hours at the 
offices of the Clerk. 


All inquiries in connection with this Notice should be made 
to either of the following: 


H. Laddie Montague, Jr. Lee A. Freeman, Jr. 
Co-*.iaison Counsel for Co-Liaison Counsel for 
Vaintiffs Plaintiffs 
1 Berger, P. A. Freeman, Rothe, Freeman 
40... Locust Street & Salzman 
Philadelphia, Pa. 19103 One IBM Plaza - Suite 3200 
Chicago, Il. 60611 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 
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IN RE; ; : M.D.L. DOCKET NO. 45 


MASTER KEY ANTITRUST LITIGATION All Cases 


PLAINTIFFS' MEMORANDUM IN SUPPORT OF 
THE PROPOSED SETTLEMENT WITH ILCO CORPORATION 
Plaintiffs have entered into a proposed settlement 
agreement with Ilco Corporation ‘“Ilco") under which Ilco 


agrees to pay the sum of $85,000 as follows: 


(i) Twenty-Five Thousand Dollars 

($25,000) has been deposited in an escrow 

account and is earning interest which will 

be added to the settlement tund. 

(ii) The remaining Sixty Thousand Dol- 

lars ($60,000) is to be paid in Twelve (12) 

monthly installments of Five Thousand Dollars 

each, commencing July 1, 1976, to be drawn on 

a letter of credit to the First National Bank 

of Boston. 
The settlement funds will be used to defray common litiga- 
tion costs and thus will not be allccated among the public 
and private classes. Under the terms of the proposed set- 
tlement, Ilco will be dismissed with prejudice as a defen- 
dant, but Ilco's sales will remain in the litigation as a 
basis for liability of the remaining defendants, Eaton 


Corporation and Sargent and Company. 


SS 


This settlement is not based upon the relevant 
transactions of Ilco involved in this litigation (Ilco 
represents approximately 5-6% of the market), but rather is 
based sciaty on the present poor financial condition of 
Tico. It has been represented by Ilco and it is believed 
by plaintiffs that any substantial judgment obtained against 
Ilco in this litigation will se uncollectable in that it will 
cause Ilco to be placed into bankruptcy. In support of 
this, Ilco has made available its relevant financial records, 
which plaintiffs' counsel have inspected and reviewed. More- 
over, Ilco has furnished plaintiffs with a legal memorandum 
which concludes that, as a matter of law, a4 judguent against 
Ilco in this litigation could not be enforced against Tico's 
separate parent company, Unican Somatic Geakenn, Ltd., a 


Canadian Corporation. 


A Defendant's fnabiiity To Pay 
A Litigated Judgment Is A Proper 
Basis For Approving A Class Action 
Settlement. 
As previously stated, the sole basis for this pro- 


-posed settlement is the poor financial condition of Ilco and 


their inability to withstand a larger litigated judgment. 


*/On a transaction basis comparable to the Emhart Settlement, Ilco 
should pay approximately $950,000. 
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The inability of a defendant to pay is a proper 


consideration of the Court when approving a settlement. 


City of Detroit v. Grinnell Corporation, 495 F.2d 448, 467 


(2d Cir. 1974), In re National Student Marketing Litigation, 
-68 F.R.D. 151, 156 (D.D.C. 19.4). In Grinnell, supra, the 
Court’ recognized that “Common sense seems to dictate the 
necessity, to say nothing of the propriety, of such a con- 
sideration." 495 F.2d at 467. The Court then relied upon | 
Protective Committee v. Anderson, 390 U.S. 414, 424-425 
(1968), wherein the Supreme Court cautioned each judg2, in 
evaluating a settlement, “to form an educated estimate of 
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{inter alia]...the possible difficulties of collecting on 


any judgment which might be obtained...." 


Likewise, the National Student — Liti- 


ment with one financially troubled defendant recognizing 


the "moving force" behind the-settlement was that defendant's 


“uncertain ‘financial condition." 68 F.R.D. at 155. The 


Court noted that “too large a recovery after trial might 


settlement was for 2,050,000 shares of stock in the settling 
defendant, each share then valued at 5/8's. However, at the time of 


68 F.RD: at 156, “156 n.10. 
_sk that’ the stock could become worthless. 
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@rive NSMC into bankruptcy, converting any fought for 
ef 
judgment into a :nere Pyrrhic victory.” 68 F.R.D. at 156. 


The reasoning of Grinnell and National Student 
Marketing applies with equal force to the cases sub judice. 
In addition, here, (i) two solvent defendants remain, (ii) 
the sales of Ilco remain in the litigation, (iii) what 
already appears to be a lengthy jury trial with complex 
issues will be somewhat shortened and simplified by the re- 
moval of a defendant which does not have the financial 
capability to contribute to a final judgment for damages, 
and (iv) Ilco has agreed to furnish to plaintiffs pertinent 
information regarding, inter alia, sales and installation 


of master key systems. 


It Is Proper To Apply A Small 
Partial Class Settlement To Pay 
Common Litigating Costs 


In Wainwright v. Kraftco Corporation, 58 F.R.D. 9 
(N.D.Ga. 1973), the court approved a $40,000 settlement with 
one defendant in a class antitrust action wherein the $40,000 
"would be used to reimburse the Atlanta Board of Education 
[plaintiff-class sities oad for expenses incurred by it 
in prosecuting this litigation on its own behalf and on be- 
half of the class, with any remainder to be apportioned among 


the members of the class at the termination of the litigation.” 


*/There was additional incentive for the class to accept the NSMC 
settlement, that being that the class consisted of NSMC share- 
holders, and a financial recovery by NSMC might rebound indi- 
rectly to the benefit of the class. 
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58 F.R.D. at ll. In approving the settlement, the court 


noted that 


“Although it is unlikely that, aside from 

the Atlanta Board of Education, any of the 
members of the plaintiff class will receive 
any portion of the $40,000 settlement fund, 
the fund will be used to further the interests 
of the class, and the court has heard no ob- 
jections from the class as to the use of the 
funds." 58 F.R.D. at 12 [Emphasis added]. 


Because the amount of the Ilco settlement is com- 
senieiiae small and because, unlike the Emhart Settle- 
ment, there is no basis to make a present allocation among 
the public and private classes, and because the wlaineitis' 
expenses in preparation of trial and for the class notice 
have been and will continue to be substantial, it is respect- 
fully requested that the Ilco funds, if approved, be used to 
defray these common expenses all of which were and will be 
incurred for the common benefit of both classes. At the 
conclusion of the litigation, appropriate allocations of ex- 
penses can be made, and credits given, in accordance with the 


wt J 
recommendations of counsel and approval by the Court. 


Some counsel for absent class members have questioned 
the basis for allocation of expenses among the classes. While 


plaintiffs' liaison counsel presently intend to recommend at 


*/If successful at trial, costs may be assessed against the non-settling 
defendants (15 U.S.C. §15), thus, the expenses paid from the Ilco 
Settlement might be reimbursed to the fund for distribution to the 
classes in accordance with a plan of allocation approved by the Court. 
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the appropriate “ime, subject to Court Approval, that reim- 
bursement of expenses (including class notices and adminis- 
trative expenses) be made from all settlement funds and 
recovery funds prior to final allocation between the classes 
for distribution, this is not the appropriate time to make 


such determination. 
CONCLUSION 


For the foregoing reasons, plaintiffs' liaison 


counsel and all other plaintiffs’ counsel recommend to 
this Court that the proposed Ilco settlement is fair and 
reasonable. 
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CERTIFICATE OF SERVICE 


I, H. LADDIE MONTAGUE, ¢ 


R., certify that I have this 


23rd day of June, 1976, served a copy of the foregoing Memo- 


randum on those attorneys appearing on the following list of 


counsel, pursuant to Rule 6 of the Rules of Procedure of 


this Court. 


John W. Barnett, Esq. 

Wiggin & Dana 

195 Church Street 

New Haven, Connecticut 06508 


Walter A. Bates, Esq. 

Arter & Hadden 

1144 Union Commerce Building 
Cleveland, Ohio 44115 


Charles Donelan, Esq. 

Bowditch & Lane 

311 Main Street 

Worcester, Massachusetts 01608 


Gerard J. Dowling, Esc. 
Assistant Attorney General 
State of Connecticut 

30 Trinity Street 

Hartford, Connecticut 06106 


Lee A. Freeman, Jr., Esq. 
Free-an, Rothe, Freeman & Salzman 
One IBM Plaza, Suite 3200 
Chicago, Illinois 60611 


Gerry J. Elman, Esq. 
Deputy Attorney General 
Capitol Annex 
Harrisburg, Pennsylvania 17120 
Joseph R. Lally, Esq. 

Deputy City Solicitor 

City of Philadelphia 

15th Fl., Municipal Services Bldg. 
Philadelphia, Pennsylvania 19107 


Frederic B. Burns, Esq. 

Sager & Burns 

Suite 300 Bank of Kendall Bldg. 
8603 S. Dixie Highway 

Miami, Florida 33143 


Evan Davis, Esq. 

Antitrust Division 
Corporation Counsel 

Law Department, New York City 
Municipal Building 

New York, New York 10007 


Joseph D. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolies Bureau 
Room 4686, 46th Floor 

Two World Trade Center 
New York, New York 10047 


a. F. Steinecger, JIr., Fsq. 

Special Assi-tant Atty. General 
Steineger and Reid 
Two Gateway Center, 
Kansas City, Kansas 


Suite <01 
66101 


Frederick Steinhardt, Esq. 
1503 Ford Building 
D-troit, Michigan 48226 
Michael B. Lewiston, Esq. 
Bodman, Longley, Bogle, 

. Armstrong & Dahling 
1400 Buhl Building 
Detroit, Michigan 48226 
Ronald I. Wiseman, Esq. 
Attorney General's Office 
Antitrust Section 
30 E. Broad Street, 
Columbus, Ohio 


15th Floor 
43215 


William F. Hyland, Atty. General 
Bruce R. Volpe, Dep. Atty. Gen. 
State of New Jersey 

28 West State Street-Room 1108 
Trenton, New Jersey 08608 


Richard H. Sayler, Esq. 
Antitrust Division 

U.S. Department of Justice 
Washington, DC 20530 


John F. Beckman, Jr., Esq. 

Special Deputy Atty. Gen'l. of 
Indiana 

Tinkham, Bekcman, Kelly & 
Singleton 

5900 Hohman Avenue 

Hammond, Indiana 46320 

Chauncey H. Browning, Jr.-, Esq. 

Attorney General 

State Capitol 


Charleston, West Virginia. 25305 


Perry Goldberg, Esq. 

120 South LeSalle Street 
Suite 820 
Chicago, Illinois 60603 
Harold J. Lessner, Esq. 
Assistant Attorney General 
The State of Wisconsin 
Department of Justice 
Madison, Wisconsin 53702 


John E. Bailey, Esq. 

Kevin ¥. Cunningham, Esq. 

The Law Department 

The Gulf Companies 

RP. 0. Box 3725 

Houston, Texas 77001 

Josaph P. Griffin, Esq. 

Arent, Fox, Kintner, Plotkin 
& Kahn 

1815 H Street, N.W. 

Washington, DC 20006 
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Warren Spannaus, Atty. Gen'l. 

Thomas R. Much, Special Ass't. 
Atty. General 

State of Minnesota 

Department of Justice 


St. Paul, Minnesota 55100 


Frank J. Kelly, Attorney General 


State of Michigan 
525 West Ottawa 


Lansing, Michigan 48913 


Evelle J. Younger, Atty. General 


Warren J. Abbott, Ass't. Atty. 
; General 
William S. Abbey 
H. Chester Horn, Jr., 
Deputy Attorneys General 
3580 Wilshire Blvd.-Room 800 
Los Angeles, California 90010 


Ralph C. Dixon, Esq. 

Richard M. Reynolds, Esq. 
Day, Berry & Howard 

One Constitution Plaza 
Hartford, Connecticut 06103 


G. Joseph King, Esq. 

Howrey & Simon 

1730 Pennsylvania Avenue, N.W. 
Washington, DC 20006 


Samuel H. Seymour, Esq. 
1225 Connecticut Avenue, N.W. 
Washington, DC 20036 


Joseph D. Tydings, Esq. 

Danzansky, Dickey, Tydings, 
Quint & Gordon 

1120 Connecticut Avenue, N.W. 

Washington, DC 20036 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


IN RE: M.D.L. Docket io. 45 
MASTER KEY ANTITRUST LITIGATION All Cases 


STIPULATION OF DISMISSAL OF EMHART CORPORATION 


Pursuant to this Court's Memorandum Of Decision dated 
June 14, 1976, the Settlement Agreement Gated June 26, 1975 
betweer counsel for plaintiffs and counsel for Emhart Corporation, 
and Rule 41 of the Federal Rules of Civil Procedure, all plain- 
tiffs in all actions encompassed within this consolidated 
proceeding and Emhart Coiporation, by their attorneys duly 
authorized, hereby stipulate that all actions encompassed within 
this consolidated proceeding may be and hereby are dismissed as 


to defendant Emhart Corporation, with prejudice. 


ALL ree 


sy £7. 7 ite Pp 


LADDIE MONTAGUE, LEc A. FREEMAN, JRe 
Co-Liaison Counsel for Co-Liaison Counsel for 
Plaintiffs Plaintiffs 
DAVID BERGER, °P.A. FREEMAN, ROTHE, FREEMAN & 
1622 Locust Street SALZMAN 
Philadelphia, PA. 19103 One IBM Plaza - Suite 3200 
Chicago, IL. 60611 


DEFENDANT EMHART CORPORATION 


ph C. Dixon 
DAY, BERRY & HOWARD» 
One Constitution Plaza 
Hartford, CT. 06103 


DATED: June , 1976 
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CERTIFICATE OF SERVICE . 


I, H. LADDIE MONTAGUE, JR., certify that I have this 23rd 


day of June, 1976, served a copy of the foresg- ‘1g Stipulation 


of Dismissal on those attorneys appearing on the following list 


of counsel, pursuant to Rule 6 of the Rules of Procedure of thi 


Court. 


John W. Barnett, 
Wiggin & Dana 

195 Church Street 
New Haven, Connecticut 


Esq. 


06508 


Walter A. Bates, Esq. 

Arter & Hadden 

1144 Union Commerce Building 
Cleveland, Ohio 44115 


Charles Donelan, 
Bowditch & Lane 
311 Main Street 
Worcester, Massachusetts 


Esq. 


01608 


Gerard 3. Dowling, Esq. 
Assistant Attorney General 
State of Conneccicut 
30 Trinity Street 
Hartford, Connecticut 06106 

Lee A. Freeman, Jr., Esq. 
Freeman, Rothe, Freeman & Salzman 
One IBM Plaza, Suite 3200 
Chicago, Illinois 60611 


Gerry J. Elman, Esa. 
Deputy Attorney General 
Capitol Annex 
Harrisburg, Pennsylvania 17120 
Joseph R. Lally, Esq. 

Deputy City Solicitor 

City of Philadelphia 


15th Fi., Municipal Services Bldg. 


Philadelphia, Pennsylvania 19107 
Fredric B. Burns, Esq. 

Sager & Burns 

Suite 300 Bank of Kendall Bldg. 
8603 S. Dixie Highway 

Miami, Florida 33143 


Evan Davis, Esq. 
Antitrust Division 
Corporation Counsel 
Law Department, New York City 
Municipal Building 

New SORN New York 10007 


papers D. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolies Bureau 
Room 4686, 46th Fl: or 

Two Wroeld Trade Center 
New Yor::, New York 10047 


J. ¥. Steineger 
Special Assistant atty. 
Steineger and Reid 
Two Gateway Center 

Kansas City, Kansas 


’ Jr-+ Esq. 

cen 

Suite 20 
66101 


Frederick Steinhardt, 
1503 Ford Building 
Detroit, Michigan 


Esc. 
48226 


Michael B. Lewiston, Esq. 
Bodman, Longley, Bogle, 

Armstrong & Dahling 
1400 Buhl Building 


Detroit, Michigan 48226 


Ronald I. Wiseman, Esq. 
Attorney General's Office 
Antitrust Section Po 
30 E. Broad Street, th Floo 
Columbus, Ohio aanas 

William F. Hyland, Atty. Gen 
Bruce R. Volpe, Dep. Atty. Gen 
State of New Jersey 

28 West State Street-Room .. 
Trenton, New Jersey 08608 


Richard H. Szyler, Esq. 
Antitrust Division 

U. S. Department of Justice 
Washington, D.C. 20530 


John F. Beckman, Jr., Esq. 

Special Deputy Atty. Gen'l. of 
Indiana . 

Tinkham, Beckman, Kelly & 
Singleton 

5900 Hohman Avenue 

Hammond, Indiana 46320. 

Chauncey H. Browning, Jr-, Esq. 

Attorney General 

State Capitol 

Charleston, West Virginia 25305 

Perry Goldberg, Esq. 

120 South LaSalle Street 

Suite 820 

Chicag. Illinois 60603 

Herold J. Lessner, Esq. 

Assistant Attorney General 

The State of Wisconsin 

Department of Justice 

Madison, Wisconsin 53702 


John E. Bailey, Es. 
Kevin F. Cunningham, Esq. 
The- Law Department 

The Gulf Companies 

ye. O. Box 3725 


* Houston, Texas 77001 


Joseph P. Griffin, Esq. 

Arent, Fox, Kintner, Plotkin 
& Kahn 

1815 H Street, N.W. 

Washington, D. C. 


20006 


-Frank J. 


Warren Spannaus, Atty. Gen'l. 

Thomas R. Much, Special Ass't. 
Atty. General 

State of Minnesota 

Department of Justice 

St. Paul, Minnesota 55100 

Kelly, Attorney Genera 

State of Michigan 

525 West. Ottawa 

Lansing, Michigan 48913 


Evelle J. Younger, Atty. Genera 
Warren J. Abbott, Ass't. Atty. 
General 
William S. Abbey 
RH. Chester Horn, Jr., 
Deputy Attorneys General 
3580 Wilshire Blvd.-Room 800 
Los Ar.geles, Califonria 90010 


Ralph C. Dixon, Esq. 

Richard M. Reynolds, Esq. 
Day, Berry & Howard 

One Constitution Plaza 
Hartford, Connecticut 06103 


G. Joseph King, Esq. 

Nowrey & Simon 

1730 Pennsylvania Avenue, N.W. 
Washington, D. c. 20006 
Sane} H. Seymour, Esq. 

1225 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Joseph D. Tydings, Esq. 

Danzansky, Dickey, Tydings, 
-Quint & Gordon 

1120 Connecticut Avenue, N.W. 

Washington, D.C. 20036 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT = 
IN RE: M.D.L. Docket No. 5 


MASTER KEY ANTITRUST LITIGATION -2 Cases 


MOTION OF ALL PLAINTIFFS AND DEFENDANT 
EMHART CORPORATION FOR DIRECTION OF ENTRY OF 
FINAL JUDGMENT AS TO EMHART CORPORATION 
PURSUANT TO RULE 54(b), FED. R. CIV. P. 


All plaintiffs and defendant Emhart Corporation, by their 


counsel duly Sthued sed; respectfully move that the Court make 


fa 
a 
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s 
a 
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the express determination that there is no just reason for delay 
and expressly direct and order that final judgment of dismissal 
with prejudice be entered as to defendant Emhart Corporation in 
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és 
all cases encompassed within this consolidated proceeding, all at 

a 
Counsel for all plaintiffs and counsel for defendant Emna 
| Corporation entered into a Settlement Agreement dated June 26, tt 
1975, which has been filed with the Court and which, after hearin 
on June 2, 1976, was approved by this Court in its Mem 1orandum | 
Of Decision of June 14, 1976. Said hearing and said approval 
followed notice to the classes pursuant to Rule 23 of th 


Rules of Civil Procedure and this Court's Order With Respect To 


The Giving Of Class Action Notices, dated March 3, 1976. 


All plaintiffs and defendant Emhart Corporation, pursuant 
to the above and Rule 41 of the Federal Rules of Civil na 


are filing a Stipulation of Dismissal, dismissing ail actions 


oO e 


as to Emhart Corporation, with prejudice. Other defendants 
remain in this consolidated proceeding, and trial on the issue 


of liability is scheduled to commence in September of 1976. 


There is no just reason for delay, and accordingly it is 
respectfully requested that the within Motion be granted. A 
proposed Order of Approval of Settlement and Final Judgment of 
Dismissal of Emhart Corporation With eatudion is attached as 


Exhibit A. 


ALL PLAINTIFFS 


) /, 
CEM 4a, Leo hued 
By . FLAAM . By UC CM le 
. HY. LADDIE MONTAGUE, JR. LEE A. FRZEMAN, JR¢/ 
Co-Liaison Counsel for _ Co-Liaison Counsel for 
Plaintiffs Plaintiffs 


Paes myvah IV TR TT 


DAVID SERGER, F.A. FREEMAN, ROTHE, FREEMAN &@ 

1622 Locust Street : SALZMAN 

Philadelphia, PA. 19103 One IBM Plaza - Suite 3200 
Chicago, IL. 60611 


DEFENDANT EMHART CORPORATION 


ph C4. Dixon 


One Constitution Plaza 
Hartford, CT. 06103 


DATED: June , 1976 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


IN RE: M.D.L. Docket No. 45 


MASTER KEY ANTITRUST LITIGATION All Cases 


ORDER OF APPROVAL OF SETTLEMENT AND 
FINAL JUDGMENT OF DISMISSAL OF 
EMHART CORPORATION WITH PREJUDICE 


All plaintiffs in all actions within this consolidated 


proceeding having entered into a Settlement Agreement with 


defendant Emhart Corporation dated June 26, 1975 and filed with 
this Court; and hatin to the members of the classes provisional- 
ly certified, see City of Philadelohia v. Emhart Corp., 50 F.R.D. 
232 (E.D. Pa. 1970), and certified and approved in these actions 
by this Court's Ruling On Pending Metions, dated May 27, 1975, 
‘In re Master Key Antitrust Litigation, 1975-1 Trade Cas. {60,377 
‘(p. Conn. 1975), appeal dismissed, ___ F.2d __ (2d Cir. 1975), 
having been mailed and published on or before March 29, 1976 in 

| accordance with this Court's Order With Respect To The Giving Of 
Class Action Notices, dated March 3, 1976, all of which are 
incorporated by reference as though fully set forth herein; and 
members of those classes having been informed by the terms of 
those notices of the proposed settlement with Emhart Corporation 

} and dismissal of these actions with prejudice as to Emhart 
Corporation, and that they might appear at a hearing on June 2° 
1976 if they wished to object to the proposed settlement; and 
the Court having held such hearing on June 2, 1976 and having 


heard interested persons with respect to whether the proposed 


O 


g 
settlement was fair, adequate, reasonable and equitable, and chef] 
Court having issued its Memorandum of Decision of June 14, 1976; 
and the parties to such proposed settlement having stipulated 
the Court may, if it approves the proposed settlement, make all 
such determinations and orders as it may deem necessary or oropef 
for the implementation and consummation of such proposed settle- 
ment; and the parties to the proposed settlement having filed z 
a Stipulation of Dismissal, pursuant to the above and Rule 41 of 
the Federal Rules of Civil Procedure, dismissing all actions as 5 
to Emhart Corporation, with prejudics; | g 

NOW, THEREFORE: 

The Court hereby finds, pursuant to Rule (23 (c) (23 ‘Of 
Federal Rules of Civil Procedure, that the notice directed 
class members was the best notice practicable under the circum- 
stances and that it included individual notice to all class 
members who could be identified through reasonable effort. 
forms of notice used in each action advised each class member 


that: (A) the Court would exclude him from the class in that 


in that action would include all class members who did not 
request exclusion; and (C) any member of the class who did not 
request exclusion might, if he Auiedend: enter an appearance 
through his counsel. The Court further finds that the lists 
prepared for and the mailing of notices (Affidavit of Mailing 


Notice to Public Entities of Class Action and Partial Settlemen 


action if he so requested by a specified date; (b) any juagment 4 


with Respect to Litigation Involving Finish Hardware of Karol K. 


Gibbs, dated April 27, 1976; Affidavit of Mailing of Jack M. Jo 


=) pe eS) 
dated April 27, 1976 and exhibits thereto; Mailing List for Giving 
Notice, dated March 29, 1975, of Peter K. Shack, Deputy Attorney 
General of the State of California; Notice of Filing Mailing 
List for Giving Notice, dated March 23, 1976, of Reid F. Hoibrook, 
Special Assistant Attorney General of the State of Kansas; Mailing 


of Notice of Class Action and Partial Settlement, dated March 29, 


1976, of Thomas H. Brill, Assistant Attorney General of the State 


of Kansas; Affidavit of Mailing of Legal Notice, dated March 30, 
1976, of Alison B. Swan, attorney for the State of Arizona; 
Mailing List For Giving Notice, dated March 17, 1976, of Alison 
B. Swan, Assistant Attorney General of the State of Arizona; 
Mailing of Notice of Class Action and Partial Settlement, dated 
March 26, 1976, of Norris L. O'Neill, Attorney for the State of 
Connecticut; Notice of Filing and Certificate of Mailing Notice 
of Class Action and Partial Settlement, Hoth dated March 23, 1976, 
cf Ronald J. Bloomfield, Assistant Attorney General of the State | 
of New York; Designation of Mailing Lists for Class Action 
Notice, dated August 27, 1975, of Ronald Wiseman, Assistant 
Attorney General of the State of Ohio; and Affidavit of Mailing 
of Legal Notice to Motel, Hotel, Office Building and Apartment 
Building Class, and Exhibits thereto, dated May 14, 1976, of BH. 
Laddie Montague, Jr., Co-Liaison Counsel for Plaintiffs) were 
the most complete and accurate lists of class members which could 
be prepared through reasonable effort, and the Court further 
finds that notice was given by publication on March 29, 1976, in 
all regional editions of the Wall Street Journal. 

The Court further finds, pursuant to Rule 23(c) (3) of the 


Federal Rules of Civil Procedure, that notice pursuant to 


°o re) 


Rule 23(c)(2) has been directed to all those persons and entitie 
@escribed as members of the respective classes provisional.” 
fied, see City of Philadelphia v. Emhart Corp., 50 F.R.D. 232 
(E.D. Pa. 1970), and certified and approved by this Court's Ruli 
On Pending Motions, dated May 27, 1975, In re Master Key Antitru 
Litigation, 1975-1 Trade Cas. {60,377 (D. Conn. 1975), appeal 
dismissed, __ F.2d i, 4a Coes 1975), and that all persons 

and entities so described who a not listed on Exhibit A of 
Affidavit Re: Exclusions From Private-Builders' Class Action, 
dated May 14, 1976 of H. Laddie Montague, Jr., or Lists of Class 
Members That Have Requested Exclusion From The Class Actions on 
Behalf of Public Entities, dated May 13, 1976 as having requeste 
exclusion from the classes, which Affidavit and which Lists are 
hereby incorporated by reference as though fully set forth herei 
are members of the classes established in these actions ane are 
‘fully bound by this judgment as though they were named parties g 
to these actions. 

The Court further finds, pursuant to Rule 23(e) of the 
Federal Rules of Civil Procedure and on the basis of the terms 
and conditions of the Settlement Agreement and the Court's 
familiarity with the legal and factual issues raised by these 
actions, that the proposed settlement is fair, adequate, reason- 
able and equitable with respect to all parties anc class members 

The Court expressly determines that there is ne just reason 


for delay and that final judgments dismissing these actions as 


to Emhart Corporation with prejudice should be entered ee 


5) ) 


IT IS HEREBY ORDERED, ADJUDGED AND EXPRESSLY DIRECTED: 

i. The proposed settlement of these actions by Emhart 
Corporation on the terms and conditions set forth in the Settlemen 
Agreement dated June 26, 1975 and filed with this Court is hereby 
confirmed as fair, adequate, reasonable and equitable and approved 
pursuant to Rule 23(e) of the Federal Rules cf Civil Procecure. 

2. These actions are hereby dismissed as to Emhart 
Corporation with prejudice pursuant to Rule 41 of the Federal 
Rules of Civil Procedure. 

ZF This judgment, dismissing each of the actions as to 
Emhart Corporation with prejudice, sha1l'be final and shall he 
entered as of this date, in accordance with Rule 54(b) of the 
Federal Rules of Civil Procedure. 


Dated at Hartford, Connecticut this day of June, 1976. 


ENTER: 


M. Joseph Blumenfeld 
United States District Judge 
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CERTIFICATE OF SERVICE - 


I, H. LADDIE MONTAGUE, JR., certify that I have this 23rd 


day of June, 1976, served a copy of the foregoing Motion on 


those attorneys appearing on the following list of counsel, 


pursuant to Rule 6 of the Rules of Procedure of this Court. 


John W. Barnett, Esq. 

Wiggin & Dana 

195 Church Street 

New Haven, Connecticut 06508 
Walter A. Bates, Esq. 

Arter & Hadden ; 

1144 Union Commerce Building 

Cleveland, Ohio 44115 


Charles Donelan, Esq. 
Bowditch & Lane 

311 Main Street 
Worcester, Massachusetts 01608 
Gerard J. Dowling, Esa. 
Assistant A 1eral 
State cE Connecticut 
30 Trinity Street 
Hartford, Connecticut 


06106 


Lee A. Freeman, 
Freeman, Rothe, 
One IBM Plaza, 
Chicago, 


uY.;' Sas 
Freeman & Salzman 
Suite 3200 
Illinois 60611 


Gerry J. Elman, Esq. 
Deputy Attorney General 
Capitol Annex 
Harrisburg, Pennsylvania 17120 
Joseph R. Lally, Esq. 

Deputy City Solicitor 

City of Philadelphia 

15th Fl., Municipal Services Bldg. 
Philadelphia, Pennsylvania 19107 


Fredric B. Burns, 
Sager & Burns 
Suite 300 Bank of Kendall Bldg. 
8603 S. Dixie Highway 

Miami, Florida 33143 


Esq. 


Evan Davis, Esq. 

Antitrust Division 
Corporation Counsel 

Law Department, New York City 
Municipal Buildin : 
New York, New York 10007 


Joseph D. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolies Bureau 
Room 4686, 46th Floor 

Two Wrold Trade Center 
New York, New York 10047 


Jd. F. Steineger, Jr., Esq. 

Special Assistant Atty. Gener 
Steineger and Reid 
Two Gateway Center, 
Kansas City, Kansas 


Pe ae aes 
OuULLS 


66101 


Frederick Steinhardt, 
1503 Ford Building 
Detroit, Michigan 


Esq. 
48226 


Michael B. Lewiston, Esq. 
Bodman, Longley, Bogle, 
Armstrong & Dahling 

1400 Buhl Building 
Detroit, Michigan 48226 
Ronald I. Wiseman, Esq. 
Attorney General's Office 
Antitrust Section 
30 E. Broad Street, 
Columbus, Ohio 


5th Fioo 
43215 


William F. Hyland, Atty. Gene 
Bruce R. Volpe, Dep. Atty. Ge 
State of New Jersey 

28 West State Street-Room 1108 
Trenton, New Jersey 038608 a 
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Richard H. Sayler, 
Antitrust Division 


U. S. Department of 


Esq. 


Justice 


Washington, D.C. 20530 


John F. Beckman, Jr., Esq. 
Special Deputy Atty. Gen'l. of 


Indiana 


Tinkham, Beckman, Kelly & 


Singleton 
5900 Hohman Avenue 


Hammond, Indiana 46320 


Chauncey H. Browning, Tren — 


Attorney General 
State Capitol 


Charleston, West Virginia 25305 


Perry Gcldberg, Esq. 
120 South LaSalle Street 


Suite 820 
Chicago, lllinois 


60603 


Harold J. Lessner, Esq. 
Assistant Attorney Generai 
The State of Wisconsin 


Department of Justi 
Madison, Wisconsin 


ce 
53702 


Jonn E. Bailey, Esq. 
Kevin F. Cunningham, Esq. 


The Law Department 
The Gulf Companies 
P..0. Box 3725 


Houston, Texas 77001 


Joseph P. Griffin, Esq. 
Arent, Fox, Kintner, Plotkin 


& Kahn 
1815 H Street, N.W. 
Washington, D. C. 


20006 
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Warren Spannaus, Atty. Gen‘ i. 

Thomas R. Much, Special Ass't. 
Atty. General 

State of Minnesota 

Department of Justice 

St. Paul, Minnesota 55100 


Frank J. Kelly, Attorney General 
State of Mi “igan 

525 West Ottawa 

Lansing, Michigan 48913 


Evelle J. Younger, Atty. General 

Warren J. Abbott, Ass't. Atty. 
General 

William S. Abbey 

H. Chester Horn, Jr. 
Deputy Attorneys General 

3580 Wilshire Blvd.-Room 800 

Los Angeles, California 90010 


Ralph C. Dixon, Esq. 
Richard M. Reynolds, Esq. 
Day, Berry & Howard 


One Constitution Plaza 


Hartford, Connecticut 06103 


G. Joseph King, Esq. 

Howrey & Simon 

1730 Pennsyivania Avenue, WN.W. 
Washington, D.C. 20006 


Samuel H. Seymour, Esq. 
1225 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Joseph D. Tydings, Esq. 

Danzansky, Dickey, Tydings, 
Quint & Gordon 

1120 Connecticut Avenue, N.W 

Washington, D.C. 20036 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 
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) MDL DOCKET NO. 4 
) (All Cases) 
) June 25, £976 


IN RE: 


Te ar 


MASTER KEY ANTITRUST LITIGATION 
) 


TUE EERE” 


QL. AY 


OBJECTORS' OPPOSITION TO THE MOTION FOR THE ENTRY 

OF A FINAL RULE 54(b) FINAL JUDGMENT AS TO 

EMHART CORPORATION 

Exxon Corporation, et al. ("Objectors”) oppose the mo 
tion filed by plaintiffs and settling defendant for the direction 
of the entry of a final judgment as to Emhart Corporation ("Emha 
pursuant to Rule 54(b) of the Federal Rules of Appellate Proce- 
dure. At the outset, Rule 54(b) provides for an exception to th 
general policy of avoiding piecemeal appeals in a muiti-party ac- 
tion such as the instant litigation. Particularly in a settled 
case, in which the classes' representative plaintiffs and the set- 
tling defendant will not seek appellate review of any issue, it 
singularly inappropriate to resort to the extraordinary provisions 
of Rule 54(b). 

This Court's Memorandum of Decision of Jume 14, 1976, 
approving the Emhart settlement proposal, concluded as follows: 
IThe actions against...Emhart...may be dismissed upon the filing 
of an executed copy of the stipulation". Accordingly, on Jue 2 
1976, plaintiffs' liaison coumsel served on Objectors an undated 
Stipulation Of Dismissal Of Emhart Corporation which presumably 
has been filed with this Court, and apparently the action against 
Emhart has now been dismissed with prejudice. Hence, Emhart has 


no standing to seek a Rule 54(b) final judgment. Likewise, 


|plaintiffs' liaison counsel voluntarily entered into the settlement 


|agreement with Emhart which this Court approved, and they have no 


I 


| standing to seek appellate review of any issue relating to the 


|settlement they sponsored in this Court. 
As this Court is well aware, however, certain Objectors 


to the settlement proposal containing the arbitrary and non- 


|supportable premature plan of allocation have raised certain basic 


issues concerning the fairness of the settlement as approved by 
this Court, although the amount of the settlement has not been 
opposed. Additionally, the Notice to the Class in this litiga- 
tion provides that petitions seeking "20% of the recovery as fees" 


iH 


would be filed even though the Court of Appeals for this Circuit | 


unanimously rejected the "contingent fee syndrome" in reversing 

a fee award based on a percentage of the recovery in City of De- 
troit v. Grinnell Corporation, 495 F.2d 448 (2d Cir. 1974) .~ 
Therefore, it is possible that if this Court grants the request of 
|plaintiffs' liaison counsel for a percentage of the recovery as a 

| fee award, appellate review might be taken with respect to both 
lhe Memorandum Of Decision of June 14, 1976, approving the settle- 
ment anc any subsequent fee award. Under these circumstances, and | 
the policy of this Circuit as set forth in Grinnell, supra, ay | 
| challenges to the fairness of the allocation provision of the Emhart 
| settlement and to any fee award made from the proceeds of that 

| same settlement should be decided in the same appeal. 

| 

11/ In Grinnell, supra, separate appeals were taken challenging | 
| the tairness Of the settlement and the fee award made from 
ithe settlement proceeds. The Court of Appeals heard simultaneous | 


} argument on both issues and disposed of both matters in the same 
| decision. 


Moreover, the provisions of Rule 54(b) are simply 
inapposite to Emhart's dismissal from this action with prejudice. 
Because neither plaintiffs nor defendants have standing to appeal 
any issue in the settlement they entered into, only Objectors are 
in the position to raise any issues on appeal. Therefore, the pro-~ 
vision of Rule 54(b) providing for the entry under certain circum- 
stances of a final judgment when claims pertaining to one party 
in a multiple-party action has been resolved is not applicable. 

In short, the $7.5 million settlement offer sponsored by the mov- 
ants was, in fact, approved by this Court as fair, ond none of the 
movants seeking the entry of a final judgment pursuant to Rule 


54(b) can claim any prejudice if the Court properly exercises its 


discretion and denies the motion. On the other hand, if confronte 
with the prospect of piecemeal appeals from this and possibly other 
settlements or facets thereof, material prejudice will be inflicte 
on those adversely affected such as Objectors or other private 
builder-owners. 


The case law makes it manifestly clear that it would be 


inappropriate for this Court to direct the entry of a Rule 54(b) 


judgment. In Campbell v. Westmoreland Farm, Ine., 4 3 F.2d 939. 


942 (2d Cir. 1968), the Court of Appeals gave the following admoni hig! 
tion: 
| . 
‘(Rule 54(b)] orders should not be entered 
routinely or as a courtesy or accommodation 


to counsel. The power which this Rule con- 
fe~s upon the trial judge should be used only 
"an the infrequent harsh case" as an instru- 
ment for the improved administration of jus- 


tice (Citations omitted.) 


This language was also quoted favorably more recently in 
Allis-Chalmers Corp. v. Philadelphia Electric Co., 521 F.2d 360 


(3ed Cis. 1975). In Allis-Chalmers, the appeal was dismissed 


oan 


for lack of a competent Rule 54(b) certification, and the Court | 
held that the District Court must make an “independent analysis 
of the factors which led it to certify its . . . order as final". 
Id. at 365. The Court set forth with specificity the factors 
which the District Court must address and which must be considered 
in reviewing Rule 54(b) certifications, including "she possibility) 
that the reviewing court might have to consider the same issue a 
second time". Id. at 354. Here, in view of the prospect that 
other settlements might contain arbitrary plans of allocation, the 
entry of a final judgment as to Emhart would in fact result in 
piecemeal appeals. See -lso, Gumer v. Shearson, Hammill & Co., Inc., 
516 F.2d 283, 285 (2d Cir. 1974). 

In Gumer, supra, “he Court of Appeals specifically 
warned the District Courts of this Circuit that rather than just 
reciting the conclusory language of the Rule, a direction that a 
final judgment be entered against less than all parties in a 
multiple-defendant action must be accompanied by a “reasoned 
statement" of the factors underlying the exercise of the trial 
judge's discretion. More recently, these requirements were fur- 
ther articulated and made more wpecific in Allis-Chalmers, sur ra. 
Under the circumstances of this litigation, the requirements of 
the case law as to the particularity with which the District Court 
must set forth its reasons to justify the entry of a Rule 54(b) 


final judgment as to Emhart Corporation cannot be met. 


For all of the foregoing reasons and in the interests 


of justice and fairuess, it is respectfully submitted that this 


settling defendant Emhart Ccrporation should be denied. 


joint motion for the entry of a Rule 54(b) final judgment as to | 


Respectiully submitted, 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT ae 
SOTA / 
| IN RE: M.D.L. Docket No. 45 


MASTER KEY ANTITRUST LITIGATION All Cases 


ORDER OF APPROVAL OF SETTLEMENT AND 
FINAL JUDGMENT OF DISMISSAL OF 
EMHART CORPORATION WITH PREJUDICE 


All plaintiffs in all actions within this consolidated 
proceeding having entered into a Settlement Agreement with 
defendant Emhart Corporation dated June 26, 1975 and filed with 
this Court; and notices to the members of the classes provisional 
ly certified, see City of Philadelphia v. Emhart Corp., 50 F.R.D. 
232 (E.D. Pa. 1970), and certified and approved in these actions 
by this Court's Ruling On Pending Motions, dated May 27, 1975, 

In re Master:Key Antitrust Litigation, 1975-1 Trade Cas. 60,377 
(D. Conn. 1975), appeal dismissed, .. F.2d | (24 Cir. 1975), 
having been mailed and published on or before March 29, 1976 in 
accordance with this Court's Order With Respect To The Giving Of 
Class Action Notices, dated Mirch 3, 197€, all of which are 
incorporated by reference as though fully set forth herein; and 
members of those classes having been informed by the terms of 
those notices of the proposed settlement with Emhart Corporation 
and dismissal of these actions with prejudice as to Emhart 
Corporation, and that they might appear at a hearing on June 2, 
1976 if they wished to object to the proposed settlement; and 
the Court having held such hearing on June 2, 1976 and having 


heard interested persons with respect to whether the proposed 
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settlement was fair, adequate, reasonable and equitable, and fig 
Court having issued its Memorandum of Decision of June 14, 1976 
and the parties to such proposed settlement having stipulate 
the Court may, if it approves the proposed settlement, make all 
such determinations and orders as it may deem necessary Or Pp ex 
for the implementation and consummation of such proposed settle- 
ment; and the parties to the proposed settlement having file 
a Stipulation of Dismissal, pursuant to the above and Rule 41 of 


the Federal Rules of Civil Procedure, dismissing all actions € 


The tourt hereby finds, pursuant to Rule (23(c) (2) of fy 


to Emhart Corporation, with prejudice; 


NOW, THEREFORE: 


Federal Rules cf Civil Procedure, that the notice directed to 
class members was the best notice practicable under the cire(fl 
stances and that it included individual notice tc all class 
members who could be identified through seasonable effort. 
forms of notice used in each action advised each class member 
that: (A) the Court would exclude him from the class in that 
accion if he so requested by a specified date; (b) any judgme 
in that action would include all class members who did not rl 
request exclusion; and (C) any member of the class who did n 
request exclusion might, if he desired, enter an appearance ¥ 
through his pence | The Court further finds that the lists 


prepared for and the mailing of notices (Affidavit of Mailin 


with Respect to Litiga‘:ion Invoiving Finish Hardware of Karol 


Gibbs, dated April 27, 1976; Affidavit of Mailing of Jack M. sg 


Notice to Public Entities of Class Action and Partial wi 
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dated Arril 27, 1976 and exhibits thereto; Mailing List for Givinc 
Notice, dated March 29, 1976, of Peter K. Shack, Deputy Attorney 
General of the State of California; Notice of Filing Mailing 
List for Giving Notice, dated March 23, 1976, of Reid F. Holbrook, 
Special Assistant Attorney General of the State of Kansas; Mailing ; 
of Notice of Class Action and Partial Settlement, dated March 29, 
1976, of Thomas H. Brill, Assistant Attorney General of the State 
of Kansas; Affidavit of Mailing of Legal Notice, dated March 30, 
1976, of Alison B. Swan, attorney for the State of Arizona; 
Mailing List For Giving Notice, dated March i7, i376, of Alison 
B. Swan, Assistant Attorney General of the State of Arizona; 
Mailing of Notice of Class Action and. Partial Settlement, dated 
Mech 26, 1976, of Norris L. O'Neill, Attorney for the State of 
Connecticut; Notice of Filing and Certificate of Mailing Notice 
of Class Action and Partial Settlement, both dated March 23, 1976, 
of Ronald J. Bloomfield, Assistant Attorney General of the State 
of New York; Designation of Mailing Lists for Class Action 
Notice, dated August 27, 1975, of Ronald Wiseman, Assistant 
Attorney General of the State of Chie; ana Affidavit of Mailing 
of Legal Notice to Motel, “otel, Office Building and Apartrent 
Building Class, and Exhibits thereto, dated May 14, 1976, of H. 
Laddie Montague, Jr., Co-Liaison Counsel for Plaintiffs) were 
the most complete and accurate lists of class members which could § 
be prepared through reasonable effort, and the Court further 
finds that notice was given by publication on Mach 29, 1976, in 
all regional editions of the Wall Street Journal. 

The Court further finds, pursuant to Rule 23(c) (3) ‘of the 


Federal Rules of Civil Procedure, that notice pursuant to 
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Rule 23(c)(2) has been directed to all those persons and ma 
described as members of the respective classes provisionally ii 
fied, see City of philadelphia v- Emhart Corp., 50 F-R-D- 232 


(E.D. Pa. 1970), and certified and approved by this Court's 1a 


On Pending Motions, dated May 27, 1975, In re Master Key Anti s 


Litigation, 1975-1 Trade Cas. 960,377 (D. Conn. 1975), =—_ 
dismissed, ___ ¥.76 | (2a Cir. 1975), and that all persons 
and entities so described who are not listed on Exhibit A of g 
Affidavit Re: Exclusions From Private-Builders’ Class Action, 
dated May 14, 1976 of H. Laddie Montague, IJr., or Lists of a | 


Members That Have Requested Exclusion From The Class Actions 


s 
Behalf of Public Entities, dated May 13, 1976 as having “=< 
a 


exclusion from the classes, which Affidavit and which Lists 
hereby incorporated by reference as though fully set forth i 
are members of the classes established in these actions and are 
fully bound by this judgment as though they were named parti 
to these actions. 
The Court further finds, pursuant to Rule 23(e) of the 
Federal Rules of Civil Procedure and on the basis of the te 
and conditions of the Settlement Agreement and the Court's 
familiarity with the legal oe factual issues raised by these 
actions, that the proposed settlement is fair, adequate, re n 
able and equitable with respect to all parties and class member 
The Court expressly determines that there is no just 3 
‘for delay and that final judgments dismissin 


to Emhart Corporation with prejudice should be entered imme 


° © 
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IT IS HEREBY ORDERED, ADJUDGED AND EXPRESSLY DIRECTED: 

1. The proposed settlement of these actions by Emhart 
Corporation on the terms and conditions set forth in the Settlemen 
Agreement dated June 26, 1975 and filed with this Court is hereby 
confirmed as fair, adequate, reasonable and equitable and approved 
pursuant to Rule 23(e) of the Federal Rules of Civil Procedure. 

2. These actions are hereby dismissed as to Emhart 
Corporation with prejudice pursuant to Rule 41 of the Federal 
Rules of Civil Procedure. : 

3. This judgment, dismissing each of the actions as to 
Emhart Corporation with prejudice, sh-l1l be final and shall be 
entered as of this date, in accordance with Rule 54(b) of the 
Federal Rules of Civil Procedure. 


i 


ot “a 
Dated at Hartford, Connecticut this day of June, 1976. 


A. hag mening io ee 


M. Josepn Blumenfel ‘ 
United States District Judge 
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Pursuant to ee 52(b) and 59(e) of the Federal Rules of 
Civil Procedure, the Home Builders Association of Metropolitan 
Pittsburgh, et al ("Objectors"), hereby joins in the Motion of 

| Exxon Corporation for Reconsideratior. to vacate an Order oz this 

Honorable Court of June 14, 1976, approving the arbitrary BO%— 
20% allocation provision of the compromise cf the classes' an | 
against the Emhart Corporation ("Emhart"). The Objector here- 
under hereby incorporates by reference and adopts, generally, 

the averments and contentions as set forth in Exxon Corporation's 
Motion for Reconsideration dated Jume 22, 1976, and, in addivio 
avers: i 

1. The Home Builder's Association of Metropolitan Pit ic 
(hereinafter called "Association"), is a non-profit corporation; | 
duly organized and existing under the laws of the Commonwealth 
Pennsylvania, and is a trade association with a wide membership 
in the entire building trades industry in Western Pennsylvania. 


represcnting a company that is a claimant or potential claimant 
to this fund. 


2. The Association, on behalf of its membership, has re- 
viewed the proposed allocation formula for the disbursement of 
the Emhart settlement fund and has determined that the same doe 
not represent a fair allocation of the proceeds of said settle- 
ment as related to the actual market conditions of sale. 


3. The Association, on behalf of its membership, most of 
whom are claimants or potential claimants to share in this fund 
would deem it in the best interest of all parties and potential 
claimants that the propriety of the adoption of this formula fo 
distribution be reconsidered. 


951 


| i 
| Said Association has over five hundred (500) active members, _ 


For the reasons above stated and those particularly set 
| forth in Exxon Corporation's Motion for Reconsideration with 
| attached Affidavit, above referred to, it is respectfully requested 
Benes this Court's Order and Memorandum of Decision of June 14, 
ii 1976, should be vacated, particularly with respect to tne pro- 
i posed allocation provision for the distribution of the settlement 
fund as between public and private claimants and that the right 
i| to establish a new formula be considered. 
| 


Respectfully submitted, 


Paul R. Hirschfield, Esq. 
Hirschfield & Hirschfield 
806 Frick Building 
Pittsburgh, Pa. 15219 
Attorney for the Builder's 
Association of Metropolitan 
Pittsburgh 


Dated: June 24, 1976 
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' on the following counsel, pursuant to Rule 6 of the Rules of 
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State of Connecticut Armstrong &« Danling 

30 Trinity Street 1400 Buhl Building 
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Freeman, Rothe, Freeman & Salzman Terrylin P. Meyers 
One IBM Plaza, Suite 3200 Assistant Attorneys General 
Chicago, Illinois 60611 Antitrust Section 
30 E. Broad St., 15th Floor 
Gerry J. Elman, Esq. Columbus, Ohio 43215 i 
Deputy Attorney General H 
Capitol Annex Frank J. Kelley, Attorney 
Harrisbur;, Pennsylvania 17120 General | 
: State of Michigan ! 
H. Laddie Montague, Jr., Esq. 525 West Ottawa i 
David Berger, P.A. Lansing, Michigan 48913 ; 
Attorneys at Law | 
1622 Locust Street Richard H. Sayler, Esa. 
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Lee A. Freeman, Esq. Alan C. Witten, Esq. | 
| 
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Philadelphia, Pennsylvania 19103 Antitrust Division 
U. S. Department of Justice 
Edward B. Bergman, Esq. Washington, D. C. 20530 
Deputy City Solicitor 
City of Philadelphia William S. Abbey, Esq. 
15th Fl., Municipal Services Bldg. Deputy Attorney General for x 
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3580 Wilshire Blvd., Rm. 800 ; 
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5900 Hohman Avenue 
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l\anti-Monopolies Bureau 
‘Room 4686 46th Fl. 

|W World Trade Center 

eg York, New York 10 
Warren Spannaus, Attorney 
‘General 
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Pursuant to Rules 52(b) and 59(e) of the Federal 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN RE: 


MASTER KEY ANTITRUST LITIGATION M. D. L, DOCKET NO. 45 
All Cases 


MEMORANDUM OF LAW ON THE LIABILITY OF 
A PARENT CORPORATION FOR DEBTS OR ACTS 
is OF SUBSIDIARY 

The general rul2 is that a stockholder is not liable’ 
for the debts or acts of the corporation, in the absence of 
statute or agreement, and che same is true where the stock- 
holder is a parent company and the corporation is a subsidiary. 
The mere ownership by one corporation of stock in anouher 
corporation, even of a controlling interest, does not itself 
make the parent liable for the debts or acts of the corpo- 
ration in which it holds stock. Fletcher, Cyclopedia 
Corporations, Perm. Ed. 1961, § 6222. This rule, of course, 
is based on the well-settled legal proposition that a cous 
ration is a distinct legal entity, separate from the members who 
compose it. 

The Massachusetts courts have consistently adhered to the 
general rule. My Bread Baking Co. v. Cunberiand Farms, Inc., 
353 Mass. 614 (1968); Manufacturing improvement Corp. v. Georgia 
Pacific Corp., 286 N.E. 2d 339 (Mass.1972); Gordon Chemical Co., 
Inc. v. Aetna Casualty & Surety Co., 358 Mass. 632 (1971); 
Commonwealth v. Beneficial Finance Company, 360 Mass. 188, 289 
(1971); Westcott Construction Corp. v. Cumberland Construction Co., 
1975 Mass. App. Ct. Adv. Sh. 755. c 

The general rule is subject to the exception that liability 


of a parent corporation for the debts or acts of a subsidiary may 
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exist where more than the mere relationship of the two corporations 
is involved. In such a case it is said that the corporate entity 
may be disregarded. Fletcher, Cyclopedia Corporations, § 6222. 
Although no fixed rule for disregarding separate corporate 

entities can be laid down, the Massachusetts courts have said 

that such additional facts may exist 


when there is active and direct participation by 
the representatives of one corporation, apparently 
exercising some form of pervasive control, in the 
activities of another and there is some fraudulent 
er injurious consequences of the intercorporate 
relationship, or when there is a confused inter- 
mingling .f activity of two or more corporations 
engaged in a common enterprise with substantial 
disregard of the separate nature of the corporate 
entities or serious ambignity about the manner and 
capacity in which the various corporations and 
their respective representatives are acting. 


My Bread Baking Co. v. Cumberland Farms, Inc., 353 
et at 619. 2 


Such factors may "permit the conclusion that an agency 


t 


or siiilar relationship exists between the parties." id. 


Another formulation of the same rule may be found in the 


My bread case: 


Where there is common contro’. of a group of separate 
corporations engaged in a single enterprise, failure 
(a) to make clear which corporation is taking action 
in a particular situation and the nature and extent 
of that action, or (b) to observe with care the 
formal barriers between the corporatiorswith a 
proper segregation of their separate businesses, 

. «  « records and finances, may warrant some dis- 
regard of the separate entities in rare particular 
situations in order to prevent gross inequity. 


Still another variation of the rule may be found in 
Commonwealth v. Beneficial Finance Company, supra, where the 
Supreme Judicial Court of Massachusetts quoted with approval 
the following statement from U. S. v. Brown & Sharpe Mfg. Co., 
141 Fe Supp.! 520,526 (D.R.2. 1956)’: 

{[W]here [in addition to a corporation's ownership 


of the capital stock of a subsidiary] it is also 
shown that the business conducted by the subsidiary 
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is a part of the business of the parent corporation, 
and where such ownership of stock in a subsidiary is 

_ ..employed not for the purpose of participating in the 
affairs of the subsidiary in a manner normal and 
usual with stockholders but for the purpose of making 
it a mere agent or department of the parent corpo- 
ration, the courts will look through the form to the 
realities of the relation between the corporations 
and will hold that in suchases the subsidiary is a 
mere agent or department for carrying on the business 
of the parent corporation. 360 Mass. at 291-292. 


In the Beneficial Finance Company case, <he court ack- 
nowledged that i 
the law is well settled that the parent's ownership 
of the entire stock of its subsidiary as weli as 
control over the latter's affairs do not, without 
more, warrant treating two separate and distinct 
entities identically. 
360 Mass. at 289 
- Assuming, based on the foregoing rules, there is sufficient 
control or other factors to warrant disregarding the corporate 
distinctness between a parent and its subsidiary, "it must be 
kept in mind that the control must be shown to have been 
exercised at the time the acts complained of took place in 
order that the entities be disregarded at the time. Moreover 


the control and breach of duty must proximately cause the injury 


of unjust loss for which the complaint is made." Fletcher, 


Cyclopedia Corporations, §43. In the words of the Fifth Circuit, 
‘ 


applying Alabama law, 


. 2 « two elements are essential for liability 
‘under the “instrumentality” doctrine. First, the 
dominant corporation must have controlled the sub- 
servient corporation, and, second, the dominant 
corporation must have proximately caused plaintiff 
harm through misuse of this contract. 


Krivo Industrial Supply Co. v. National Distillers 

and Chemical Corp., 483 F. 2d 1098, 1103 (5th Cir. 1973). 

In Berger v. Columbia Broadcasting System, Inc., 453 fF. 2d 
991 (5th Cir. 1972), the Fifth Circuit had occasion to consider the 
applicability of the “instrumentality doctrine" under New York law. 


The court quoted the following elements from Lowendahl v. Baltimore 


& O. R.R., 247 App. Div. 144, 287 N.¥.S. 62 (1936), as necessary to 
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sustain application of the rule: 


(1) Control, not mere majority or complete stock 
control, but complete domination, not only of 
finances, but of policy and business practice in 
respect to the transaction attacked so that the 
corporate entity as to this transaction had at 
the time no separate mind, will or existence of 
ats own; and 


(2) Such control must have been used by the 
aGefendant to commit fraud or wrong, to perpetrate 
the violation of a statutory or other positive 
legal duty, or a dishonest and unjust act in con- 
travention of-plaintiff's legal rights; and 


(3) The aforesaid control: and breach of duty 
must proximately cause the injury or unjust loss 
complained of. 


287 N.Y.S. at 76. 
453 F. 2a at 995. 


Applying the ruie in Berger and rejecting liability, the 


court noted that the evidence relied upon by the plaintiff to 
establish tie requisite’ domination "relates to the present-day 
relationship between the defendant [parent company] and its 
wholly-owned subsidiary, and New York law requires that 'the 
unlawful control must be shown to have been exercised at the time 
the acts complained of took place’ [citing Lowendahl]." 453 F. 2d 
at °97 (Emphasis added). "Furthermore," said the court, "the 
only evidence concerning the corporate relationship during the 
period in which the transaction involved herein occurred negates 
any assertion that [the subsidiary] operated as the alter ego of 
the defendant." Id. (Emphasis added). 

Similarly, the Massachusetts cases cited above all involved 
circumstances where the issue of control was contemporaneous with 


the acts complained of. 
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Respectuisy submitted, 


ILTO COKPORATICN . 


gi . 
é / A 
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Charles Donelan, Esq. 
Bewditch & Lane 

Its Attorneys 

311 Main Street’ 
Worcester, Mass. 01608 
Tel: (617) 791-3511 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN RE: 


MASTER KEY ANTITRUST LITIGATION D. L. DOCKET NO. 45 
All Cases 


COMMONWEALTH OF MASSACHUSETTS ) 
) SS: 
COUNTY OF WORCESTER ) 


AFFIDAVIT 


HENRY B. DEWEY, being first duly sworn according to law, 
on oath deposes and says, 
1. I am Secretary of Ilco Corporation and have knowledge 
of the proceedings, circumstances and facts involved in the 
proposed settlement of Ilco Corporation. 
os I have been advised by Charles Donelan, trial counsel 
for Ilco in this litigation, that on March 22, 1976 co-liaison 


counsel for plaintiffs, Lee A. Freeman, Jr. and H. Laddie 


Montague, Jr., were furnished with the following audited 


Finan-tial Statements of Iico Corporation and Subsidiaries 2a. 
of December 31, 1969; Gonottdated piinanctat Statements of 
Ilco Corporation and Subsidiaries as of December 31, 1970; 
Consolidated Financial Statements of Ilco Corporation and 
Subsidiaries as of pecenber 31, 1971; Financial Statements 
of Ilco Corporation and Subsidiaries for Six Months Ended June 
30, 1972; Financial Statements of Ilco Corporation and Sub- 
sidiaries as cf December 39 1974 and 1973; Financial 
Statements of Ilco Corporation as of June 30, 1975 and 1974; 
and an unaudited Financial Statement of Ilco Corporation and 
Subsidiaries for Six Months Ended December 31, 1972. 


The financial condition of Ilco has not materially 


financial statements of Ilco Corporation: Consolidated a 


™ 
<<. 
improved since the furnishing of these financial statements. 
3. In January, 1972 Unican Security Systems, Ltd., a 
Canadian corporation, acquired and presently owns a majority 
of each class of the stock of Ilco, The agreement for the 
purchase of Ilco stock by Unican did not provide foz the 


assumption by Unican of any debts or liabilities of Ilco, 


and Unican was informed of the existence of the present 


litigation. After the acquisition, Ilco continued to operate 
as a corporate entity separate and distinct from its parent 
Unican. 
4. Substiitially all of Ilco's assets have been pledged. 
a The Company's Board of Directors hes authorized the 
Closing of Ilco's main plant in Fitchburg. ‘ilco has terminated 
its architectural hardware business except for the temporary 
supplying of replacement parts, 
6. Ilco's collective bargaining agreement with the Inter- 
national Union of Electrical, Radio and Machine Workers, AFL-CIO, 
Local 290, expires on June 30, 1976, and Ilco has given notice 
to the Union that the Fitchburg plant is being closed, There 
are presently approximately 80 working employees in the 
‘ bargaining unit and 20 non-bargaining unit employees, 
q. Ilco presently owes its attorneys, Bowditch & Lane, 
Worcester, Massachusetts, in excess of $70,000 for legal 


services rendered, 


4 


Henry . Dewey 


Subscribed and sworn to before me this 28th day of June, 


1976, 


NOTARY PUBLIC 
MY COMMISSION EXMREQ 
MAY 24, 1979 
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H, LADDIZ MONTAGUE, JH., =SQ. #7 
1522 Locust Street 


Philadelphia, Pennsylvania 


~ 4 


Ww 
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Attorney General 
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Assistant Attorney General 
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By: MELVIN L. CRTNER, 2Se. 
Assistant Corporation Counsel 
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CHARLES DONZLAN, 2S. 
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For the Defendant Sargent & Compary: 


JOHN W,. } , BSQ. 

Messrs. Wiggin & Dana 
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For the Defendant =mhart Corporation: 


RALPH C, DIXON, ESQ. 
RICHARD RZYNOLDS, ES. 
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THe COURT: This is a hearing on 2 motion 


to approve a settlement agreement between the e 
plaintiffs and Ilco. 

MR, DON=ELAN: Good afternoor, your Honor. i 

THe COURT: Good afterncon. 7 

Do you want to be heard, Mr. Donelan? 

MR, DONELAN: Yes, your Honor. 

My name is Charles Donelan. I am here on 
behalf of the defendant, Ilco Corporation, with 
James =. Wallace, Jr., my co-counsel and partner. 

I have the dubious honor of being the first 
target. I see that our friends from the south have 
rejoined us. Mr, Freeman has learned, I guess, from 


the last time, to put me up first now. But that's 


all right. 


Court, if I may, as promised. 


TH= COURT: Right. 

MR, DONZLAN: It is from the Secre etary of 
the Ico Corporation. It is a very short affidavit 
which lays out the facts of which your Honor has 
become familiar after six years of my iaying out the 
same facts before this Court. 


TH2 COURT: Well, I've heard the same song, 


I have an affidavit first to file with the ee 


MR, DONELAN: Yes. 

TH2 COURT: Now we get it in affidavit forn. | 

MR, DONELAN: Yes, your Honor. I hope that | 
it's a pleasant melody. | 

I also have for the Court, although I would 
say I guess that it's for the record and for the 
benefit of coumsel for the opposition, if? any, @ 
memorandum of law on the liability of a parent 
corporation for debts or acts of subsidiary, which 
I would like to file if I may, please. 

Your Honor, the Ilco story, of which you are 


familiar and which I'll try and make a brief record 


| 
here today, is well known not only to the Court, but | 
to all the counsel who have participated in and who 


have been part of this action from the beginning. 


been taken have told a familiar and sad story of 
not being part of the team, but, rather, being 


those who wished they were part of the team and 


The Ileo executives whose depositions have 


wished that they were a big full line lock manufac- 
turer. 
Ilco at the present time is two days away 


from the end of its collective bargaining contract 


with che remaining 60-odd employees in the bargaining 


unit at Fitchdurg. They have been notified, and | 


Y6S 
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4t's part of the affidavit which has been filed with | 
this Court, by the Secretary of the Ilco Corporation, 
that the company desires to close Fitchburg. 


Tne company will remain perhaps, if this 


matter today is successful, as a sales corporation, ; 
having the hardware duilt or manufactured by a 

subsidiary of Ilco's parent, Unican, at another 

Unican subsidiary's plant in Rocky Mount, Neorth 

Carolina. That corporation, as I remember it, is a 4 
New York corporation, although 2 subsidiary of the 
Canadian parent Unican Securities Systems Limited, 


of which 7’co is owned in large part. 


last time we had the opportunity of talking to your 
Honor, the union has not yet filed suit against us 
on the basis of the pension fimd - dut we are in the 
process of waiting for the other shoe to dron. 

It has not happened, but we expect that it 


will. We have not yet had the opportunity, as far 


The union situation to which I averred the 3 


as I kmow from this merning, to fund the pension plan 
as required, at least in the union's view. That 
remains as an obligation perhaps of almest a hundred 
thousand dollars against the corporation. 

The architectural hardware subject matter 
of this case, “1 Lockwood label, ceased to be as afl 


See 4 
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longer any salesmen who sell Lockwood hardware. 


active label over two years ago. There are no | 
 . 


What remains of the master key business, 
which was Lockwood, are the installations around the 


United States, the master key records which remain 


| 
4n Pitchburg, and a few machines which make 
replacement parts on certain locks which are either 
so old or so intricate that they camnot be 2” ' pped 
out somewhere else to be done, | 

What we're going to do with whatever the | 
union does as of Wednesday I cannot represent to this 
Court. I don't know. I don't know that we will even 
be able to keep up the master keys which are 
presently out and which require maintenance end 
replacement parts after that. We hope so, and that's 
one of the reasons that we'd like to keep the 
corporation going - at least to that extent. And 
also as 4 sales corporation for the Ilco line, which | 
4s hardware for houses and that sort of things, 
which is not the subject matter of this. 

Counsel for the plaintiffs - original 
counsel, I should say, and I guess now objectors, 
have had the opportunity to observe, have been 
furnished varicus financial data on Ilco - most of 


4t% audited - rupning back at least as far as 169, 


ota 
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showing the various relationships and all that. 


And I wnderstand from the few moments that e 


we've had in the lobby here this afternoon that 
they have been diligent in their study and they have 
questions - scme of which, not being an accountant 
and not a Peat, a Marwick or a Mitchell, I cannot 
answer for this Cour’ today. And I say so right, 
now so the Court will not be misled in any way oy 
not saying anything about 4t. I want you to know 
right now that I'm not an expert on the financial 
statements. 

I think that I can represent to this Court 
that I am an expert on Tice in this litisation and 
the f-rtumes of Ilco in the seven or elgnt years that 
our firm ras represented it. 

leo has, I think, being a Massachusetts 
local, a distinguished history. Iico starved here 


in New Haver many years ago, before World war I. 


In January of 1972 the Ilco Corporation was 
ecquired in large part vy a purchase of the stock by 


Uriean Securities Systems Limited - the present 


nee se 


parent. at that time there was a subsidiary of Ico | 
called Keil Lock, which was a small outfit up in 
Charlestown, New Hampshire. 


That was closed as part of the acquisition o 
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~~ Securities Systems Limited. The 


required that because 4t was inefficient and was 
2osing money, enc they aidn't care to lose any more 
than Ilco was already losing. 

They also acquired the Ilco Corporation, they 
bought the stock, and they did not provide for the 
gscumption of any liability in Ilco in the agreement. 
The acquisition of Ilco in 1972 was the subject of 
scrutiny by two different groups: 

Qne, a banking and finaneinzs group; namely, 
the Pirst National Eunik of Seston, who was coming in 
to be the largest lender; 

the second, the Worcester County National 
Bank, which was to be the secone largest lender; 

and the third, which was to be the Massa- 
ehusetts Business Development Corporation for a 
million dellars, whose majcr interest it was to 
preserve the then 1&00 or so gods at Ilce in Fitchb 
I may be high, but 1t was substantially more than 
80; hundreds more than 60. 

At that time the agreement was that the 
{naneing would come in, but that the First 
National Bank of Boston would essentially have 


access and control of the finmancial picture. of Tico 
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up to anc including {nformaticn frem its parent, 
Unican securities Systems Limited. And that has 
cont an to the present cay. 

when receivables are collected they are 
deposited with the First National Bank of Boston, 
and if Ilco ig to have any cperating capital for “ 
week she Pirst National Bank of Soston will decide. 


Toere nas been gome reduction in the loans 


to the three entities. And the Massachusetts 


Business Development Corporation which lent Tics : 
and Unican Securities Systems Limited a million : 


dollars in 1972 to preserve the jobs appears to have 
guessed wrong. Sut at least I think they tried. 

All ef ZTlco'’s assets, such as real property, 
the machines and the receivables, have been pledged 
to one lendez or another - and still remain that way 

There has been a question raised - and Et aa 
try to answer that right now for the Court - that 


some of the real estate appears to be carried at 


much too low a valuation. I am not a real estate 
lawyer nor an expert on the real property values of a 
Fitchburg, Massacmusetts, but I have been in sone 
Connecticut miii towns and I would say pick the wors 
and Fitchburg outdoes it, ix the saat, direction. 
There are more than six plants up there ~~] 
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mow - old brick mill plants, which your Honor is 
more familiar with perhaps than anybody in this room, 
And if someone can show us thut ‘chose valuations are 
false in any way or that we've got some money up 
there, we'd be delighted to he. it. In fact, we'd 
even share it with them. 

Wnieh brings me, I guess, to a very short 
finish, which is why we are here today. 

We are here today because Ilco camnot defend 
this lawsuit. It does not “aes the wherewithal. 

It has a choice: it can end its operations 
completely or it can do what it can to settle out 
and disappear. 

A couple of things should be pointed out 
here, and I do it particularly because I'm not sure 
that all of the counsel have been with us these long 
five years or six, whatever it is that the Court 
has been with us and all of us have been along. 

Qne thing is to recegnize that the Ilco 
Gorperation was never a Dig-time full line manufac- 
turer of the type of the other three, now two, 
defendants. 

To say, as Ilco witnesses have said and as 
I expect any that testify at the trial would say, 


and if we would defend I mow they would say, to 


threaten 2 Lockwood distributor who always had 


another line - he never carried Lockwood alons . 
because it was too small and rot big enough. 7 


To threaten a Lockwood distributor with 


taking the line, unless he did something with prices 
or did something with his territory, was a joke 

then and it's row an epithet. It contained no marke? 
power or leverage. 


4 
Ileo has a chance cf surviving if {% can 


% 


settle this case and if it can settls its equally 8 ne 


burdensome labor problems which your Honor has heard 


Preservation of the few jobs left seems to us to be oS 
the best course. ‘So we have pursued this settlement .« 


avenue with Mr. Freeman and Mr. Montague. 

If we cannot settle this case it would appe 
that there will be others hurt and the few remaining 
jobs will be lost forever. 

I have to say that proving damage and 
liability against the company which has gone out of 
business, whose executives and sales force turned 
over in some cases almost monthly during the period 
of allezed conspiratorial activity, and whose profit 
in architectural hardware were so smali or so seldom 
as to be non-existent, would not be an easy matter. 


Ileo is certainly not a fat conglomerate 


” 
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It's just not thers. 

It would seem that an objection to the 
$85,000, that it's not enough, partielarly trom 
those who have not lived with a.i ¢ sroblems 
commensurate with this litigation, what aey're 
demanding is corporate capital punisxnment. It‘s 
not enough that we're out of the busi: ess; we have to 
zo into bankruptcy. And I'm not sure that Rule 23 
or justice requires that. 

Rule 23 was Gd «lgmed not ait a vehicle of 
destruction, but, rather, as a tool of justice. Ané 


I think approval o° this settlement will accomplish 


in a very sm2ll way, because it's a very smai! 


settlement, thas eri. 

Tsu you, your Hener. 

MR. FRESMAN: Good efternoor, your Hoxor. 
Lee Freenim, Jz., for the plaintiffs. 

I would first state that we do not accept 
any ef Mr. Deonelan's representations regarding 
liability as a condition of this settlement. Tico's 
sales stay in the case. And without arguing the 
matter at any sreat length, the piaintif[s are 
prepared to prove that Tico was part of this 
eonspiracy, that Ilco arranged for collusive bids 


by its distributors, that Ilco terminated 
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distributors who infringed on the master key 
systems of the other defendants. 

The settlerent here is being made solely on 
the basis of Ilco's financial condition. 

We have reviewed the financial statements 
furnished to us by Ilco Corporation and, just 
briefly, they show losses in 1$58 of $630,000; 

1969 $745,000; 1970 $630,000; 1972 $1, 700,900; 
then in 1972 a gain of $1,900,000 wher the 
indentecness that Ilco owed to Cole National was 
forgiven. 

Slight earnings in '73 azd '7Th, when Iico 
sold off certain subsidiaries. And then a loss in 
1975 ef $2,270,000, which might have prompted Mr. 
Denelan's settlement overtures. 

There is an eccumulated deficit in the 
corporation of over $3 million. Of course, Tico has 


tax loss carryovers of a million fouw, which 1f it 


earns money in the future will operate to its 


benefit. 

As Mr, Donelan stated, ail the trade 
receivables, inventory and properties are pledged to 
the First National Bank of Boston, subject to the 
prior mortzages of the Massachusetts Development 


Corporation. 


There's a debt, both short term and long 
term, of over $2,500,000. 

Saying this, your Honor, we had the financial | 
staterents examined by our accountants. and because 
we had certain problems with the financial statements 
and as we previously advised the Court, these 


| 

| 

problems are as follows: | 
There are certain assets that are being 

| 


carried by Ilco Corneration at depreciated book value, 


There was some question in our mind as to whether or 


| 
not the market value was higher anc if Ilco wished 
liquidate those assets they could get more money for | 
them than the balance sheet reflects. Of course, to 
liquidate mest of those assets it would have to go 
out of business. 

Secondly, there were certain intra corporate 
transfers that appeared questionable. First, there 
were inventory shipments at a loss of $360,000 in 


2975 to Ileo and Ilco repaid a loan of approximately 


Thirdly, and finally, there were sales by 
Ileco through its North Carolina affiliate, and 
without a complete re-audit ef Iico's books we do 
not know whether those sales were made at a fair 


seturn to Tico. 


~ 
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$660,000 to its parent, Unican. 
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However, we researched the matter 
Unicen's liability for Tlcc's debt and we 
the same conclusion as Mr. Donelan: that 
plaintiffs could not hold Unican, a separate 
corporation, responsible in this litigation fox the 
antitrust violations we have alleged. 

Acnordingly, unless we could prove 2 
fraudulent transfer of assets and of money from Iico 
to Unican, there's no basis that the question raised 
with respect to the financial statement should pose 
a problem to the settlement. 

We, as plaintiffs, zselied upon the fact that 
Ilco was deeply in debt to the banks and that if 
these arrangements with Unican had been in any way 
questionable, the banks would not have sila ini 


them to occur. 


conditioned upon the representations with respect 
to Ileco's financial condition. And if it later turn 
out that these representations are not true, the 
plaintiffs would have the ability to recpen this mat 
and pursue Iico again. 

I might add, your Honor, that I have 


In any event, the settlement agreement is : 


plaintiffs who are participating in this litigatior; 
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authority to sign this agreement on behalf of all E 
gle if 


all named plaintiffs. The agreement has not beer 
formally executed. I will execute it upon the 
understanding that af these representations are 

not true, at a subsequent time ‘the whole matter can 
be reopened. 

The burden, I think, falls upon Ilco, if 
serious question is raised, to have independent 
audits of these questicorable transactions. 

But as the matter now stands we think there 
are sufficient safeguarcs to assure the Court ard 
to assure the class members that there was no effort 
by Unican to siphon of? or fraudulently acquire the 
assets of Ilcso Corporation. 


Thank you, your Honor. 


THE COURT: Anybody else wish to be heard? 


MR. MONTAGU: Your Honor, Laddie Montague. 
I'm not going to repeat whet Mr, Freeman 

said, but I would like to just call to your Honor's 
attention the memorandum which we filed which sets 
forth the authority for the Court to approve 4 
settlement based sclely on the financial conditicn 
of a particular defendart, rather than based upen 
the merits of the case or the transactions within 
the case. 


MQ, FRESMAN: I'm sorry. I omitted cne 


factor, your Honor. 

Because we did not go into the merits and 
‘nto the financial cordition, we provided in the 
settlement agreement that the money to be obtained 
from Ilco, which is only $25,000 paid now and $5,000 
each month thereafter for twelve months,will ve 
used to pay litigatio: expenses such as our expert 
witnesses, depositicn transcripts, witness fees - 
upon approval by the Court. 

This waz done to avoid the allocation provle: 
we had with respect to Srhart, 50 that we did not 
have to do the detailed analysis of Ileo's sales 


that would be required to allocate. 


: 


THE COURT: It gives you an opportunity to 


make an allocation of 2 fund for expenses, that's 


ts 


MR, FRIZMAN: And with the understandings, of 
course, that if we go to trial, 41f we prevail, and 
42 we are awarled costs pursuant to Section 4 of the 
Clayton Act, that the Ilecc money will be reimbursed 
to the extent it's been used to pay expenses. 

TH2Z COURT: Well, Mr. Freeman, are you; 
after your investigation, satisfied as to the 
financial condition of Ilco being as represented? 

MR, FRESMAN: Yes, your Honor. 


Tus COURT: All right. 


931 


. = S S36 Oe ee 


MR. FRZ=MAN: I think we're in the wfortu- 
nate position whereby Ilco has gone out of the 


contract hardware business. Its only real asset 


familiarity in the industry. 
Having dene that and having a separate ¢ 
called Unican, which manufactures padiocks, which 


manufactures anti-burglar devices which really won't 


was its trade name, 4ts master key systems, its | 
{ 


need the Ilico or Loclerood trade name to be sold, 
Mr. Fish, the owner of Unican, has put himself in 
the position where he can simply dissolve Iico Bg 
faced with this kind of liability and contirmre 
operations through the Borth Carolina affiliate and | 
Unican. | 
Therefore, we are convinced tnaat any Judgment | 
against Ilco would be uncollectible. There would | 
be no way to pursue 4s amy further than we are | 
pursuing it. | 
THS COURT: Ali right. 
MR, PRESMAN: If we were able to prove there 
was fraud, that would be a completely different 
matter. 


But faced with the situation that we are now | 
faced with and the situation that two banks and | 


the development authority have allowed to occur in | 


| 
| 


past years, we have no alternative, wunfortimately. 

T323 COURT: Did you participate in the Z 3 
investisation into the financial situation of Ico, 
Me. Montague? 

MR, MONTAGUE: Yes, your Honor, to the extent 


that we reviewed the materials which wer: provided 


*. 
by Iico. me 
Tz COURT: Yes. 
{ 


Well, to that extent, do you have 2 
¢ifferent opinion than that expressed by Mr. Freeman, | 
or do you agree with it? 

WR. MONTAGUZ: I agree with him, your Honor, 


hased on what was shown to us and what we've inves- 


- : 
tigated, with the sane caveats that Mr. Freeman 8 
earlier raised. a 
TH2 COURT: All right. | 
Anyone else wish to be heard? 
MR. KINC: Yes, your Honor, I'm Joe King, 
a 


representing Zxxon Corporstion and several of its 


» 
« 


affiliates. 

THE COURT: All right, Mr. King. 

MR, KING: Your Honor, we'ms in a very 
awkward situation here today because -- 

Te2 COURT: You sure are. 


| 
Got a good case and no money, Is that it? € q 
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MR. KINC ‘Yell, I don't know about that, 
your Honor. That's the situation. Representations 
have veen made to the Court that there is no money. 
We have the statements of counsel. But there's no 
evidence before this Court upon which it can reach a 
conclusion whether or not the statements of counsel 
are factually correct. 

Now, I don't mear to imply that misleading 
statements were made. But my only concern is that as 
there's no evidence in this record upon which the 


Court can reach a conclusion whether or not: this 


settlement of $25,000 is, in fact, fair to the class. 


call a witmess and ack some questions about how the 


settlement was reached and how thc determination 


| 
: 
And that being the case, I would like to | 


was made that $85,000 is a fair settlement fcr this | 
class. | ie 

THE COURT: Well, you've heard the statements i 
made by counsel, have you not? 

MR. KING: I certainly have, your Honor, 
and I'd like to inquire into then. 

THE COURT: Inquirs into it with respect to 
what? Their accuracy? Their integrity? 

MR, KING: Not the intearity, but their 


diligence in pursuing this matter, 


Yds 


THS COURT: What do you suggest? 


Court must kmow what, in fact, was done before 1 
can determine whether or not this matter has been 


pussued aggressively enough in the class' behalf. 


THS COURT: There has been a statement as 
to what uas been dome - the financial history as 
represented by its audit, audited reports, wher 
got its money, who it owes money to, what its 


present business prospects ar, wiat it faces in 


cornection with discontinuance of business with 


claims of the union hanging over its head and 

representations that if they have to go ahead and 
pay out litigation costs to Gefend this case it would 
threw the company into sankcuptcy. 


Now w).s else do you want? 


question integrity. 


g 


MR, XING: No, your Honor, 
ing intesrity. 


But I did write a letter to counsel for the 


class representative and I asked for certain 
documents upon which they relied in reaching their 
conclusions. 


TH COURT: Yes. 


JS. 


Se ee ee 
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MR. KING: I received certain Scene: 
I'm troubled vy the financial statements and eextain 
comments made therein, including by the auditing 
firm. 

And I'd like to interrogate Mr. Montague to 
find out what he has cone on the pasis of these 
financial documents. Did he accept them at face 
value or did he make any independent investig-tion. 

Ts COURT: I'm not going to put him on the 
stand. I'll let hin anauer that. 

What did you do, Mr. Montague? 

MR, MONTAGUE: I think Mr. Freeman, your 
Honor, deseribed exactly what we did with respect to 
the statements after they were received. 

Mr, Freeman and I jointly went over them in 
Chicago, and they were then submitted to Mr. 
Freeman's accountant. 

we then asked questions to Mr. Donelan and 
got his representations as he understood the 
situation - again telling us that he was not a 
financial analyst. 

THE COURT: Well, are you satisfied that 
the statements accurately reflect the condition of 
the corporation as represented? 


MR, MONTAGUE: Yes, we were, your Honor. 


a es 
Yuw 


Ard ‘we were relying on the information furnished to 
us, as best as we could understand it. 

TH= COURT: All right. 

That's what he did. 

MR. KING: Mr. Donelan has made a disclaimer 
of being a financial expert -- please correct me 


I'm wrong. 


2 COURT: That's correct. 


De you claim you, ars, Mr. King? ‘what is 


4¢ you're talking about? q 
| 
| 


MR. KY Vell, for example, your Honor, 
Mr. Freeman stated today that there is no evidcenc 
of a fraudulent siphoning off of any assets of the 
corporation. 
THz COURT: Right. 
MR, KING: I want to know what discovery 
was undertaken into the possibility of fraudulent 
siphoning off of assets. I want to know what step 
were taken. 
Tre COURT: Did you near who the principal 
creditors are? & 
MR, KING: I did, your Honor. ji 
THE COURT: Who are they? 
MR, KING: First National Bank of Boston. 


THE COURT: To the extent of how much noney 7 
987 " 


Massachusetts, I believe, 
Redevelcpment Authority, or somebody along that iine. 


= COURT: Ye And who else? 


MR, KONG: a principal creditor of 


Tico has ceen -- 
Bis oN Ro dasn't there a union? 
MR. NG: Unican is the parent. 


sme COURT: Wasn't there a urion also? 


MR, FREEMAN: First Natior.al Bank of 


Woreester, your Horor, is the third. 


over 2 million dollars. 


tnis business sipi 


R, KING: Your Horor, 


assumption can be made that because sheste are 


substantial financial institutions involved that 


automatically the statement that this corporation 


cannot pay more than 3£5,000 


Banks make mistakes daily. 


2 
ss 
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siphoning out of funds of this corporation, Iico. 

Is there anything to support that, you 
know, just gratuitous provision that you raise here 
as one which should have been investigated in depth 
by counsel for the plaintiffs? Is there any support 
at all for any suspicion of that kind? 

MR. KING: Yes, your Honor. 

THs COURT: What is 1%? 


MR. XING: These are the financial statements 


audited by Peat, Marwich & Mttchell. Yor example, 


4t's a lettar of November 12, 1975 to Ilco's Board 
of Directors - an exception is made as to its 
opinion. 

THz COURT: As to its opinicn? In what 
respect? 

MR. KING: as to the effect of certain 
related party transactions, and these are trans- 
actions involving sales to an affiliate, which is 
also owned by Urican in North Cexolina. 

It seems to me, I'd like to see scm 
evidence -- 

TH COURT: That suggests some fraudulent 
withdrawal of funds to you? 

MR, KING: It raises a question which I 


think a diligent lawyer should pursue. 


yg 


i 


‘ 


THS COURT: What sort of a question does it 
raise in your mind? 

MR. KING: Well, whenever I read a financial 
statement -— 

THe COURT: No, no. 

Now, it raises a question, you say. 

MR. KING: Yes. 

THE COURT: Now, what sort of a question 
does it raise in your mind? Dees it raise a 
question of fraudulent withdrawal ef funds when you 
talk about related transactions with a parent 
corporation, or does it raise a question ef whether 
those are for fair market or arm's length trans- 
actions? 

MR, KING: The accounting firm of Peat, 
Marwick & Mitchell called them less than arm's 
length transactions. And Mr, Freeman said he was 
concermmed about fraud. 

THE COURT: All right. Whatever they call 
them. What does it suggest to you, a fraudulent 
withdrawal of funds? 

MR. KING: That suggestion comes to mind 
immeciately. And Mr. Freeman said that he obwiously 
was concerned about fraudulent siphoning off of 


assets. They were his terms. 
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THE COURT: All richt . ‘hat else? 

WR, KING: The fi..ancial statemarts make it 
quite clear that substantial repayments of debt 
was made to the parent during the pencancy cf this 
lawsuit, as well as the fact that I think Fr. 


Freeman pointed out there was substar.tial transfers 


ef inventor, to this affiliated corporation. 


THS COURT: Suppose it had been done. What 


could this Court do about it? Is that a frsuculent 
conveyence, if they repaid a favorite lender? 

What was wrong with that? 

MR. KING: Your Honor, let me answer you in 
this respect. One of the documents submitted to me 
by plaintiffs' counsel upon which they relied in 
reaching the conclusion that 3C5,0C0 from Tico was 
all that could be achieved in this case was & 
memoranduz. It is entitled, “Memorandum of Parent 
Corporation for Debts or Acts of Subsidiary”, 
prepared ty defense comsei. 

THe COURT: Yes. 

MR, KING: Now, it's five pages and it's well 

written. I'm not criticizing. But it's a statement 
of the general rule of law that a parent is rot 
liable for the acts of its subsidiaries. 


"HS COURT: Well, do you agree with that as 
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a general rule of law? 


MR. KING: I certainly do, your Honor. 


But there is no factual analysis in this memorandum | 

applying the exceptions set forth in here to the | 

general rule to the circumstances at hand. | 
I believe that rather than relying on a msm 


legal memorandum of his adversary as to whether a 


parent is liable for the acts of a subsidiary, an | 


attorney must delve inte ti at matter himself and make 
his own conclusion. | 
It may well te, based upon the Peat, Marwick 
financial statements, that the parent here has, in 
fact, exercised dominion and control over this 
subsidiary and that the parent, despite the general 


rule of law, is, in fact, liable in this case. 


Ti COURT: well, we have the opinion of 
counsel on their investigation that that's not the 
case. 


MR. KING: I understand that we have the 


opinion of defense counsel, adopted by plaintiffs' | 
counsel, without having made an independent analysis, | 
unless they did not provide me with all the material 


I requested. 


FR, KING: Yes, your Honor. 


Jun 


| 
THE COURT: Anything else? | 
| 
| 
| 
| 


. tae T make the formal motion to present 
evidence ner2 .-/ calling Mr. Montague as a witness? 

Ti2 COURT: No sir, you may not call “&. 
Montague as a witness. 

If you have some evicence that you brought 
here, you may present it. 

MR, XING: Possibly there will be no 
objections if I might put into the record the 
financial statements we spoke of. 

Would counsel object? 

THE COURT: No, no objection. 

Now what did we speak of? 

“MR, KING: The financial statements relied 


upon by plaintiffs’ coumsel. 


Tr COURT: They may be filed, yes. 
YR, KING: Might we call them Group Exhibit 


1 of Objectors, or something along that line? 


=e see 2s ese 


THES COURT: why don't we call them Exxon's 


objections. 


MR, XING: That would be fine. 


Your Honor, my closing point is that even if 


, = = 


this Court approves the settlement, which I don't 
velieve it can at this time unless the factual 


record is developed - and I kmow your Honor has 


denied me leave to present evidence on that today, t 
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THs COURT: I didn't deny you leave to 
present evidence. I denied you leave to exarmire 
Mr, Freeman under cath. 

MR. KING: Well, I would have examined hin 
as to what steps he took to become convinced that 
there was no fraudulent transactions here. 

TH COURT: Yes, all right. 

MR, KING: But even if approvec, I believe 
it would be wholly inappropriate for the $85,000 
proceeds to be reserved for the payment of litiga- 
tion expenses as is now agreed upon. 

And I was going to examine Mr. Montague on 
that provision, too. I think that provision 1s most 
4nappropriate and the proceeds of this settlement, 
whether it's $8,000 or if a record would be 
discovered, could be made that they culd pay 


$285,000 -- whatever the proceeds are, they should 


be lumped with the imhart settlement proceeds into a 


ed 


common fund for the class. 

This provision makes the settlement 
proceeds from Ilco, in a sense, the private domain 
of plaintiffs' counsel. I tzink that's wholly 
inappropriate. 

I have no objection to plaintiffs' counsel 


applying for an award of expens2s from this Court. 


i | 
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THE COURT: Well, they're not going to use 
4t unless they make an application. 

MR, KING: I appreciate that. 

THZ COURT: You can be sure of that. 


I don't care how they label it either, you know. 


MR. KING: Before the fact that these 
proceeds should not be earmarked for the use of 
their <-- 

THs COURT: They're going into the same fund 
and earn the same kind of interest that the escrow 
fund made up of =mhart's settlement is making. And 


4f they sant to use that money for expenses they 


that provision originated with Me, Donelan. And it 


seems to me that the settlement cannot be approved 


or should not be approved with that provision 
contained in it and that that provision should be 
stricken. 

Thank you, your Honor. 

THS COURT: Ali right. 

Anyone else wish to be heard? 


MR. SEYMOUR: Samuel Seymour, dashington, 
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are going to have to maks an application to the 
Court. 
ta, KING: I certainly can't believe that 


| y 


THE COURT: Yes sir. 

MR. SEYMOUR: Your Honor, I'll make my 
point very simply. 

I do think that where the financial 
statements indicate that within the year prior to 
the settlement and while the litigation was pending 
$608,000 went upstairs and $350,000 went in a loss 
sale of inventory, and there are other transactions 
which the accountants have been umable to certify 
represented the fair result of operations of the 
company, that there should be in the record, placed 
there by the settlement proponents, more evidence 
than is there now that they looked into these 


transactions and are satisfied that they were arm's 


| 
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length transactions between the corporations involved, 


The endorsement of the banks is of no 
significance because the banks' interest and the 
interest of other creditors, including class 
members, is not the same. 

It may well have been in the banks' interest 
to get this money cut of Iico and get it up into 
parent, who doubtlessly has guaranteed its obliga- 
tions. I think that we must look at this in this 
proceeding from the standpoint of the class members. 


I don't think there's adequate evidence 


I don't have anything to add to that point 


I want to preserve it simply for the record 


and conclude my presentation. 

THE COURT: All right. 

Do you want to maxes a response to that, Mr. 
Freeman or Mr. Donelan? 

WR, DONELAN: Maybe I should, your Honor, 


just to the extent that I do not retract my 


Qne thing, thouzh. I think Mr. Seymour, 
in the language of the Court, has made another hugh 
leap. If we could have gotten Unican to pay us, 
perhaps we would have fought the suit. But we could 
not get Unican to pay us, nor to guarantee the 


obligations of the Ilco Corporation for the very 


statement that I'm not a financial expert. . 


sound reasor, as they explained to us, that if they 
| 


got too close to Ilco then the plaintiffs in the Z 


| 
antitrust suit would be looking to Unican's k 


‘ 


Securities Systems Limited. 


‘ 
5 
4 
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Therefore, they, Knowing that the suit was 


extant when they acquired the corporation under the f 
separate corporation from that time to this day. 


WR, FRSGMAN: I would just add the point, : 


duress of 2 lawsuit in 1972, have operated it as a E 


"ee 
? 


& 
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your Honor, that we did, in fact, research the 
possibility of holding Unican ifable for Ilco's 
alleged violations and we were immediately struck 
with the problem that Unican did not acquire Tico 
until subsequent to the federal government suit, 

the conseut decrees in 1972, and therefore even under 
the body of law most favorable to the plaintiffs in 
terms of parent's involvement with subsidiary 
operations, we still couldn't pierce the corporate 
veil and get to Unican. 

And the only way in which we could de that 
is tc prove that there was some kind of fraudulert 
transfer, And as your Honor pointed out, the 
repayment of a legitimate debt to 4 parent - we 
could simply not see that was a basis for finding 
any Kind of fraudulent transfer. 

Now, as I have stated, the settlement 
agreement reserves to the plaintiffs the ability 
to zo forward if in the future it is ever discovered 
that these transfers were fraudulent. 

MR, SSYMOUR: If the Court please, I wish 
to make something clear. 

I did not raise the question of Unican 
being liable for the antitrust violations. I'm 


concerned with its liability arising “rom these 


transactions which occurred pendent? lite and 
affected the ability of Ilco to pay a judgment. 

THS COURT: I understood Mr, Freeman to say 
that these payments om Ilco to the parent with in 
satisfaction cf debt. 

HR, SSYMOUR: ‘i.e question here is whether 
that debt had to be called at this time, whether 
the transactions of sending even more money -- 


THz COURT: who can raise that question? 


MR. SEYMOUR: Pardon? 
THE COURT. Who can raise that question, 
whether it had to be allied at this tires? Who can 


stop them from calling it? I don't understand that. 


MR, SEYMOUR: I think there is a question 


here as to whether Ilico is independent or whether 
it is dominated by its parent at the time of this 
settlement; and whether Ilco, if left aione, would 
have paid $225,000 for the stock of a subsidiary, 
would have made these kinds of transfers to an 
affiliated company. 


Even aside from the 3600,000 in indebtedness, 


there are other transactions which in my mind there 
is a question. 
A reasonable mak would ask a question: 


Woule a corporation, in control of its own destiny 


rather than controlled by a parent company, have 
entered into these transactions? 

And I think that deminance is one of the 
exceptions to the rule of parent non-liability where 
there are separate corporations. 

So the point I just want to make clear is 
limited only to the quession of domination now and 
4t3 effact on the potential judgment debtor. 


Secondly, there is no provision in this 


settlement agreement for the plaintiffs to recoup. 


There's only a right which arises by implication 
from Paragraph 2(b) to sue Ilco for fraud fer mis- 
representation. 

This is not a contingent contract, as I 
read it, And I believe Mr. Donelan just reminded 
plaintiffs’ iiaisen coumsei of that fact. 


MR, FRSEMAN: There is 2 representation in 


Paragraph 2(b) that it's separate and that the 
judgment would be wholly uncollectible if the 
action were to proceed and that 4t's closing its 
plant, that it’s terminated its business. And if 
those representations prove to ve false, I think we 
have a basis to go against Ico. 

THZ COURT: Anyone else wish to be heard? 


MR, MONTAGUE: Your Honor, may I respond 
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oriefly to some of Mo, King's pee 

THe COURT: Yes sir. 

MR, MONTAGUE: I noticed in listering to 
Mr, King that he was not attacking anything but 
plaintiffs' counsel. He didn't attack Ilco, he . 
didn’t really attack the settlement. He's attacking 
the diligence of plaintiffs' coumsel. 

Now, Me. King asked for scone information , 
prior to the time of this hearing and it was | | 


furnished to him. If he had had questions con- 


cerning the financiai ability of Tico he could have 


addressed those questions ts counsel for Tico and 
tried to get some information prior to this hearings. 
Instead, he has come here today for the seco 
time out of two settlement hearings and raised 
questions without deing any homework at all, without 
presenting any evicence or any substance for “is 


objections. 


the case of City of Detroit vs. Grinnel Corperation 
in the Second Circuit, 495 F. and 448, 1974, and 
particularly page 464 within that opinion, which 


dealt with the objectors' burden and the eojectors' 


z would like to call to the Court's steentiong 


behavior with respect to attacking a settlement, 


If I may, I would like to quote two short g 


, 


\ 
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portions of that opinion. 

Tre Court stated: “In general, the 
position taken by the objectors ts that by merely 
objecting they are entitled to stop the settlement 
in its tracks, without demonstrating any factual 
basis for their objections and to force the parties 
to expend large amounts of time, money and effort 
to answer their rhetorical questions, notwithstanding 
the copious discovery available from years ef prior 
litigation and extensive pre-trial proceedings". 

And then the Court continued: “To allow 
the objectors to disrupt the settlement on the basis 
ef nothing more than their unsupported suppeositicns 
would completely thwart the settlement process". 

I'm afraid that's what's happening here. 
And that concerms me. 

Tie COURT: All nee 

MR, KING: Might I respond real briefly, 
your Honor? 

THz COURT: What's that? 

WR, KING: May I respond to Mr, Montague in 
just a moment? 

THs COURT: Just a moment, yes. 

MR, KING: Despite this reference to the 


Grimnel case, it's quite clear that the burden is 


1902 


| 
| 


on those sponsoring the settlement to establish 


that it's fair to the class members, 


Miller make that quite clear in Section 1737 of the 


Treatise on Federal Civil Procedure. It's the burden, 
of those spons i the settlement, who have been ' 


I think Professor Wright and Professor a 


litizating this case for 3ome years presumabiy, to 
come into this Court and to show that it's fair. 

The sussestion that we are coming here 
making unsupported allegations and that I have not 
prepared is wholly unwarranted. If I had not 
reviewed those financial statements I would not have 
become suspicious that possibly this 4s not all 
that Ico can pay, based upon the financial 
statements furnished to me by counsel. And I only 
received my copies last Thursday. 

THE COURT: Mr. King, if that's all they can 
pay, is it a fair settlement? 

MR, KING: If it's all they can pay, your 
Honor, I think I would have no objection. 

THZ COURT: So it gets down to whether or 
not you object to the determination that it's all 
they can pay. 

MR, KING: I think we need an evidentiary 


recerd to determine that, in lisnt of the financial a 
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a@isclosures, and I'd like to move that this matter 
be referred to a Special Master under Rule 53 -- 

TRS COURT: Not a chance. 

MR, KING: -- where an evidentiary record can 
be made. 

THR COURT: Not a charice. 

There's only $8,000. If you refer it to a 
Special Master there wouldn't be anything left. 

MR. : Well, your Honor, I think the 
questions are simple and could be determined -- 

THE COL ": ‘I think you'd owe money, from 


what these fellows get these days in these antitrust 


cases, amd these investigations and hiring 


accountants. 

WR, FREZMAN: Your Honor, I would just like 
to make two observations for the record, since Hr. 
King has just come into this scene very late. 

We've been in this case since 1970 andl 
don't think amyone, least of all Mr. Donelan, can 
make the claim that we've been less than agsressive. 
Mr. Donelam and I have had cur share of very heated 
disagreements in the course of discovery. 

TIE COURT: I'm surprised to hear it. 

MR. FREEMAN: And there is no question that 


this matter was scrutinized. 
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Secondly, we'd like to point out that 2xxon 
Corporation has taken positions antagonistic to the 
plaintiffs' position in this litigation and in other 
litigation perding at the sare time - more specific- 
ally, the Western Liquid Asphalt case in which Exxon 
was a defendant. 


THE COURT: Do you wart to tell me all about 


MR, FRESMAN: And argued that indirect 
purchasers had no standing to sue. 

I think their motives are suspect for being 
here, They're not here as a legitimate claimant 
they're here only to disrupt the settlement anc a 
attack Mr. Montague as they've at tacked him in seve 
other cases. 

THE COURT: Oh, no. I'm not going to let it | 
get any worse than it is. We've slid far enough 
down. 

WR. FRSXMAN: Thank you, 


THis COURT: Alli rignt. 


think that would be simpler for everybody. 
What remains to be done here - anything? 
MR, FRESMAN: I don't thing so. 


MR, DONGLAN: Wo, your donor. 
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Well, do you want me to mule rizht now? Tf 


MR, FRESMAN: No. 

THS COURT: well, this is a motion to approve | 
a proposed settlement. 

MR, FRE=SMAN: Yes, your Honor’, 

THz COURT: So then, I'll grant that motion 
and trat will require that you submit an agreement 
that is signed, ard also a motion for entry of 
partial judgment, right? 

MR. FRESMAN: Yes, your Honor. 

TH= COURT: So orcered. 

Anything else? 

Regretfully, we will adjourn for the day. 


(whereupon, Court was adjourned. ) 
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H. LADDIE MONTAGUE, J LEE A. FREEMAN, JR. 
Co-Liaison Counsel for Co-Liaison Counsel for 

= Plaintiffs ; Plaintiffs 

SCAVID BERGER, P.A. FPREEMAN, ROTHE, FREEMAN & 
o3322 Locust Street ‘ SALZMAN 

stfbiladeiphia, PA. 19103 One IBM Plaza - Suite 3200 
: Chicago, IL. 60611 
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DEFENDANT ILCO CORPORATION 


: i 
62 
By \Mdieles. 4 Cru inn 


Charles Donelan 
Bowditch & Lane 
311 Main Street 
Worcester, Mass. 01608 


U 


DATED: July 2. , 1976 


™~ 


John W. Barnett, Esq. 

Wiggin & Dana 

195 Church Strect 

New Ilaven, Connecticut 06508 


Walter A. Bates, Esq. 

Arter & Nadden 

1144 Union Commerce Building 
Cleveland, Ohio 44115 


Ralph C. Dixon, Esq. 

Day, Berry & Howard 

One Constitution Plaza 
Hartford, Connecticut 06103 


Gerard J. Dowling, Esq. 
Assistant Attorney General 
State of Connecticut 

30 Trinity Street 

Hartford, Connecticut 06106 


Lee A. Freeman, Esq. 

Freeman. Rothe, Freeman & Salzman 
One IBM Piaza, fuite 3200 
Chicago, Illinois 60611 


Gerry J. Elman, Esq. 

Deputy Attorney General 

Capitol Annex ; 
Harrisburg, Pennsylvania 17120 


H. Laddie Montague, dr., Esa. 
David Berger, P.A. ‘ 
Attorneys at Law 

1622 Locust Street 

Philadelphia, Pennsylvania 19103 


Edward B. Bergman, Esq. 

Deputy City Solicitor 

City of Philadelphia 

15th Fl., Municipal Services Bldg. 
Philadelphia, Pennsylvania 19107 


Frederic B. Burns, Esq. 

Sager & Burns 

Suite 300 Bank of Kenda’l Bldg. 
8603 S. Dixie Highway 

Miami, Fla. 33143 


Melvin L. Ortner, Esq. 
Antitrust Division 

Assistant Corporation Counsel 
Law Department of New York city 
Municipal Building 

New York, New York 10007 


Joseph PN. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolics Burcau 
Room 4686 46th Fl. 

Jwo World Trade Center 

New York, New York 10047 


John F. Steineger, Fs. 
Special Ass't.Attorney General 
SLeineyer and Reid 

Two Gateway Center-Suite 201 
Kansas City, Kansas 66100 


Frederick D. Steinhardt, Esq 
1503 Ford Building 
Detroit, Michigan 48226 


Michael B. Lewiston, Esq. 
Bodman, Longley, Bogle, 
Armstrong & Dahling 

1400 Buhl Building 
Detroit, Michigan 48226 


Alan C. Witten. Esq. 
Terryln P. Meyers, Esq. 
Assistant Attorney General 
Antitrust Section , 

30 E. Broad St., 15th Floor 
Columbus, Ohio 43215 


Frank J. Kelley, Attorney 
General 

State of Michigan 

525 West Ottawa 

Lansing, Michigan 48913 


Richard H. Sayler, Esq. 
Antitrust Division 

U.S. Department of Justice 
Washington, D.C. 20530 


William S. Abbey, Esq. 
Deputy Attorney General for 
the State of California 
3580 Wilshire Blivd., Rn. 
Los Angeles, California 


John F. Beckman, Jr., Esq. 
Special Deputy Attorney 
General of Indiana 

fTinkham, Beckman, Keliy & 
Singleton 

5900 Hohman Avenue 
Hammond, Indiana 


Chauncey H. Browning, JIr.., 
Attorney General 

State Capitol 

Charleston, W.Virginia 


Harold 3. Lessner, Esq. 
Assistant Attorney General 
The State of Wisconsin 
Department of Justice 
Madison, Wisconsin 53702 


Joseph D. Tydings, Esq. 
Danzansky, Dickey, Tydings, 
Quint & Gordon 

1120 Connecticut Ave., N.jW. 
Washington, D.C. 20036 


John &. Bailey, Dsq. 
Kevin F. Cunningham, Fsq. 
The Law Nepartment 

The Gulf Compunics 

Pp. OG. Hex 3725 

Houston, Texas 77001 
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Warren Spannaus, Attorney 
General 

Thomas R. Muck, Special 
Assistant Attorney General 
State of Minnesota 
Department of Justice 

St. Paul, Minnesota 55100 


William F. Hyland, Attorney 
General 

Bruce R. Volpe, Deputy 
Attorney General 

S+ .e of New Jersey 

28 West State Street - Rm.1108 
Trenton, New Jersey 08608 


Samuel H. Seymour, Esq. 
1225 Connecticut Ave., N.W. 
Washington, D.C. 20036 


William Simon, Esq. 

G. Joseph King, Esq. 

Howrey & Simon 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that the foregoing 
Stipulation of Dismissal of Ilco Corporation was served 
upon all counsel of record by mailing a copy thereof this 


2nd day of July, 1976. 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


-  ceiisamianarniatiamammnnndaiiaienananniinems 

IN RE: 

M.D.L. DOCKET NO. 
All Cases 


) 

) 

) 
MASTER KEY ANTITRUST LITIGATION ) 
) 


RNR RRS ENALERLRR 


MOTION OF ALL PLAINTIFFS AND DEFENDANT 
ILCO CORPORATION FOR DIRECTION OF ENTRY 
OF FINAL JUDGMENT AS TO ILCO CORPORATION 
PURSUANT TO RULE 54(b), FED. R. CIV. P. 

All plaintiffs and defendant Ilco Corporation,by their 
counsel 4 vuthorized, respectfully move that the Court make 
the express determination that there is no just reason -or 
delay and expressly direct and order tha. fiaal judgment of 
dismissal with prejudice be entered as to defendant Ilco 
Corporation in all cases encompassed within this consolidated 
proceeding, all pursuant to Rule 54(b) of the Federal Rules 
of Civil Procedure. 

Counsel for all plaintiffs and counsel for defendant 
Ilco Corporation entered into a Settlement Agreement dated 
June 28, 1976, which has been filed with the Court and which, 
after hearing on June 28, 1976, was approved by this Court. 
Said hearing and said approval followed notice to all counsel 
who have fileé appearances on behalf of any plaintiff or class 
member and to all class members who have filed requests to be 
kept informed as to the status of these proceedings pursuant 
to Rule 23 of the Federal Rules of Civil Procedure and this 
Court's Order With Respect To The Giving of Notice of Partial 
Settlement (Ilco Corporation), dated June 11, 1976. 

All plaintiffs and defendant Ilco Corporation, pursuant 
to the above and Rule 41 of the Federal Rules of Civil 


Procedure, are filing a Stipulation of Dismissal, dismissing 


all actions as to Ilco Coxvporation, with prejudice. Eaton 
Corporation 4 Sargent & Company remain as defendants in 
this consolidated preceeding, and trial on the issue of 
liability is scheduled to commence in September of 1976. 
There is no just reason for aelay, and accordingly it 
is respectfully requested that the within Motion be granted. 
A proposed aed Ef Approval of Settlement and Fina? Judgment 
of Dismissal of Ilco Corporation With Prejudice is attached 


as Exhibit 


ALL PLAINTIFFS 


. 
BY oy A hedllie, Make, re & eer 


H. LADDIE ADDIE MONTAGUE /JIR. — LEE A. FREEMAN, JR. 
Co-Liaison Counsel for Co-Liaison Counsel for 
Plaintiffs Plaintiffs 
DAVID BERGER, P.A. FREEMAN, ROTHE, FREEMAN & 
1622 Locust Street SALZMAN 
Philadelphia, PA. 19103 One IBM Plaza - Suite 3200 
Chicago, IL. 60611 


DEFENDANT ILCO CORPORATION 


Charles Donelan 
Bowditch & Lane 
31). Maan) Street 
Worcester, Mass. 01608 


DATED: July 2 , 1976 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


a 


IN RE: 


) 
) : 
) M. D. L. DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATION ) 
) 


All Cases 


en 


ORDER OF APPROVAL OF SETTLEMENT AND 
FINAL JUDGMENT OF DISMISSAL OF ILCO 
CORPORATION WITH PREJUDICE 


All plaintiffs in all actions within this consolidated 


proceecing having entered into a Settlement Agreement with 
d@efendant Ilco Corporation dated June 28, 1976 and filed 

with this Court; and notices to all counsel who have filed 
appearances on behalf of any plaintiff or class member and 

to all class members who have filed requests to be kept 
informed as to the status of these proceedings, such classes 
having been provisionally certified, see City of Philadelphia 
v. Emhart Corp., 50 F.R.D. 232 (E.D. Pa. 1970), and certified 
and approved in these actions by this Court's Ruling on Pending 
Motions, dated May 27, 1975, In_re Master Key Antitrust Liti- 
gation, 1975-1 Trade Cas. 960, 377 (D. Conn. 1975); appeal 
dismissed, __ F.2d ___ (2a Cir. 1975), having been mailed and 
published on or before June 15, 1976 in accordance with this 
Court's Order With Respect To The Giving Of Notice of Partial 
Settlement (Ilco Corporation), dated June 11, 1976, all of 
which are incorpor:. d by reference as though fully set forth 
herein; and recip. 3 of such notice having been informed by 
the terms of those notices of the proposed settlement with Ilco 
Corpeation and dismissal of these actions with prejudice as to 
Ilco Corporation, and chee they might appear at a hearing on 
June 28, 1976 if they wished to object to the proposed jatete~ 


ment; and the Court having held such hearing on June 28, 1976 


1Uid 


and having heard interested persons with respect to whether 
the proposed settlement was fair, adequate, reasonable and 
equitable, and the Court on June 28, 1976 having allowed the 
motion of all plaintiffs and Ilco Corporation to approve the 
settlement agreement of Ilco Corporation, ani the parties to 
such proposed settlement having stipulated that the Court may, 
if it approves the proposed settlement, make all such deter- 
minations and orders as it may deem necessary or proper for 
the implementation and consummation of such proposed settle- 
ment; and the parties to the proposed settlement having filed 
a Stipulation of Dismissal, pursuant to the above and Rule 41 
of the Federal Rules of Civil Procedure, dismissing all 


actions as to Ilco Corporation, with prejudice; 


NOW, THEREFORE: 

The Court hereby finds, pursuant to Rule 23(c) (2) of the 
Federal Rules of Civil Procedure, that the afore-described 
notice was the best notice practicable under the circumstances 
aud that it included individual novice to all class members 
who filed appearances or otherwise filed requests to be kept 
informed as to the status of these proceedings as a result of 
having received notice of the pendency of these actions and 
of the Emhart Settlement pursuant to this Court's Order With 
Respect To The Giving Of Class Action Notices dated March 3, 
1976. The Court further finds that the lists prepared for 
and the mailing of notices (Affidavit of Mailing Notice of 
Partial Settlement (Ilco Corporation), and Exhibits thereto, 
dated June 22, 1976, of Lee A. Freeman, Jr., Co-Liaison Counsel 


for Plaintiffs; and Affidavit of Mailing of Legal Notice 


Re: Proposed Ilco Settlement to Motel, Hotel, Office Building 


and Apartment Building Class, and Exhibits thereto, dated June 


22, 1976, of H. Laddie Montague, Jr., Co-Liaison Counsel for 


1016 


on Bm 


Plaintiffs) were complete and accurate, and the Court 
furcher finds that notice was given by publication on 
June 15, 1976, in all regional editions of the Wall Street 
Journal. 

The Court further finds, pursuant to Rule 23(e) of 
the Federal Rules of Civil Procedure and on the basis of the 
terms and conditions of the Settlement Agreement and the 
Court's familiarity with the legal and factual issues raised 
by these actions, that the proposed settlement is fair, 
adequate, reasonable and equitable with respect to all parties 
and class members. 

The Court expressly determines that there is no just 
reason for delay and that final judgments dismissing these 
seetons as to Ilco Corporation with prejudice should be entered 


immediately. 


IT IS HEREBY ORDERED, ADJUDGED AND EXPRESSLY DIRECTED: 

hs The proposed settlement of these actions by Ilco 
Corpore’ ion on the terms and conditions set forth in the 
Settlement Agreement dated June 28, 1976 and filed with this 
Court is hereby confirmed as fair, adequate, reasonable and 
equitable and approved pursuant to Rule 23(e) of the Federal 
Rules of Civil Procedure. 

2. These actions are hereby dismissed as to Ilco 
Corporation with prejudice pursuant to Rule 41 of the Federal 
Rules of Civil Procedure. 

3. This judgment, dismissing each of the actions as 


to Ilco Corporation with prejudice, shall be final and shall 


4027". 


be entered as of this date, in accordance with Rule 54(b) 


of the Federal Rules of Civil Procedure. 


Dated at Hartford, Con:ecticut this day of July, 1976. 


M. Joseph Blumenfeld 
United States District Judge 


" 


John W. Barnett, Fsq. 
Wiggin & Dana 
195 Church Street 


Frederick D. Stcinhardt, Esq. 
1503 Ford Building 


New Haven, Connecticut 06508 Detroit, Michigan 48226 
Michael B. Lewiston, Esq. 
Bodman, Longley, Bogle, 
Armstrong & Dahling 

1400 Buhl Building 
Detroit, Michigan 48226 


Walter A. Bates, Esq. 

Arter & Hadden 

1144 Union Commerce Building 
Cleveland, Ohio 44115 


Ralph C, Dixon, Esq. 

Day, Berry & Howard 

One Constitution Plaza 
Hartford, Connecticut 06103 


Alan C. Witten. Esq. 
Terryln P. Meyers, Esq. 
Assistant Attorney Gencral 
Antitrust Section 

30 ©. Broad St., 15th Floor 


Gerard J. Dowling, Esq. Sntcuhus, Ohis 43245 
’ 


Assistant Attorney General 
State of Connecticut .. 
30 Trinity Strect Frank J. Kelley, Attorncy 


Hartford, Connecticut 06106 General 
SIRE, SORES SSS State of Michigan: 
: 525 West Ottawa 
Lee A. Freeman, Esq. = : cme 
Freeman. Rothe, Freeman & Salzman Lansing, Michigan 48913 
One IBM Plaza, Suite 3200 


Chicago, Illinois 60611 Richard H. Sayler, Esq- 


Antitrust Division 
U.S. Department of Justice 


Ge «+ BE Esq. ; 
rey 2. Eee Washington, D.C. 2530 


Deputy Attorney General 
Capitol Annex 


: : : William S. Abbey, -Esq. 
Herrisburg, Pennsylvania 17120 Ys ¥ 
ae any Deputy Attorney General for 


the State of California 
3580 Wilshire Blvd., Rm. 864 
Los Angeles, California 900 


H. Laddie Montague, Jr., Esa. 
David Berger, P.A. 
Attorneys at Liw 
1622 Locust Street + : <3 
Philadelphia, Pennsylvania 19103 John F. Beckman, Jr., Esq. 
‘Special Deputy Attorney 

rp General of Indiana 
eer age eran Met Tinkham, Beckman, Kelly & 
City of Philadelphia Singleton 
15t., Fl., Municipal Services Bldg. 5300 Hohman Avenue - 
Philadelphia, Pennsylvania 19107 Hammond, Indiana 46320 


pe | 
Fredevic B. Burns, Esq. Chauncey H. Browning, Jr., Esq. 


Attorney General 
State Capitol 
Charleston, W.Virginia 


Sager & Burns 
Suite 300 Bank of Kendall Bldg. 
8603 S. Dixie Highway 


Miami, Fla. 33143 Harold J. Lessner, Esq. 


Assistant Attorney General 
The State of Wisconsin 
Department of Justice 
Madison, Wiscensin 53702 


Melvin L. Ortner, Esq. 
Antitrust Division 

Assistant Corporation Counsel 
Law Department of New York City 
Municipal Building ‘ 
New York, New York 10007 Joseph D. Tydings, Esq. 
Danzansky, Dickey, Tydings, 
Quint & Gordon 

1120 Connecticut Ave., 
Washington, D.C. 20036 


Joseph fh. Landi, Esq. 
Assistant Attorney General 
Anti-Monopolics Bureau 
Room 4686 46th Fl. ; 
Two World Trade Center John EF, Bailey, Esq. 

New York, New York 10047 ee Faq. 
John F. Steineger, Esq. The ay > eo aia 
Special Ass't.Attorney General t _ _— i 77001 
Steineqer and Reid louston, Texas 

two Gateway Center-Suite 201 

Kansas City, Kansas 66100 1919 


Warren Spannaus, Attorney 
General 

Jhomas R. Muck, Special 
Assistant Attorney General 
State of Minnesota 
Department of Justice 

St. Paul, Minnesota 55100 


William F. Hyland, Attorney 
General 

Bruce R. Volpe, Deputy 
Attorney General 

State of New Jersey 

28 West State Street - Rm.1108 
Trenton, New Jersey 08608 


Samuel H. Seymour, Esq. 
1225 Connecticut Ave., .W. 
Washington, D.C. 20036 


William Simon, Esq. 

G. Joseph King, Esq. 

Howrey & Simon 

1730 Pennsylvania Avenve, N.W. 
Washington, D.C. 20006 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that the foregoing 
Motion of All Plaintiffs and Defendant Ilco Corporation far 
Direction of Entry of Final Judgment as to Ilco Corporation 


Pursuant to Rule 54(b), Fed. R. Civ. P. was served upon all 


counsel of record by mailing a copy tk@rgof this 2nd day 


of July, 1976. 
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UNITED STATES DISTRICT COURT CLERK 


U.S. DISTRICT ¢ 
HARTFGRD, conn 


DISTRICT OF CONNECTICUT 


IN RE: 
M. D. L. DOCKET NO. 


MASTER KEY ANTITRUST LITIGATION All Cases 


ORDER OF APPROVAL OF SETTLEMENT AND 
PINAL JUDGMENT OF DISMISSAL OF ILCO 
CORPORATION WITH PREJUDICE 


. All plaintiffs in all actions within this consolidated 
proceeding having entered into a Settlement grewnent with 
defendant Ilceo Corporation dated June 28, 1976 and filed 
with this Court; and notices to all counsel who have filed 
appearances on behalf of any plaintiff or class member and 
to all class members who have filed requests to be kept 
informed as to the status of these proceedings, such classes 
having been provisionally certified, see City of Philadelphia 
Vi Emhart Corp., 50 F.R.D. 232 (E.D. Pa. 1970), and certified 
and approved in these actions by this Court's Ruling on Pending 
Motions, dated May 27, 1975, In re Master Key Antitrust Liti- 

‘gation, 1975-1 Trade Cas. 460, 3/7 (D. Conn. 1975), appeal 
‘@ismissed, F.2d __—s (2d Cir. 1975), having been mailed aad 
published on or before June 15, 1976 in accordance with this 
Court's Order With Respect To The Giving Of Notice of Partial 
Settlement (Ilco Corporation), dated June 11, 1976, all of 
which are incorporated by reference as though fully set forth 
herein; and recipients of such notice having been informed by 
the terms of those notices of the proposed settlement with Ilco 
Corpoation and dismissal of these actions with prejudice as to 
Ilco Corporation, and that they might appear at a hearing on 
June 28, 1976 if they wished to object to the proposed settle- 


ment; and the Court having held such hearing on June 28, 1976 


1N22 


ter pug 


O O 


and having heard interested persons with respect to whether 
the proposed settlement was fair, adequate, reasonable and 
equitable, and the Court on June 28, 1976 having allowed the 
motion of all plaintiffs and Ilco Corporation to approve the 
settlement agreement of Ilco Corporation, and the parties to 
such proposed settlement having stipulated that the Court may, 
if it approves the proposed settlement, make all such deter- 
minations and orders as it may deem necessary or proper for 
the implementation and consummation of such proposed settle- 
ment; and the parties to the proposed settlement having filed 
@ Stipulatio: of Dismissal, pursuant to the above and Rule 41 
of the Federal Rules of Civil Procedure, dismissing all 


actions as to Ilco Corporation, with prejudice; 


NOW, THEREFORE: 

The Court hereby finds, pursuant to Rule 23(c) (2) of the 
Federal Rules of Civil Procedure, that the afore-described 
notice was the best notice practicable under the circumstances 
and that it included individual notice to all class members 

who filed appearances or otherwise filed requests to be kept 

' informed as to the status of these proceedings as a result of 
having received notice of the pendency of these actions and 
of the Emhart Settlement pursuant to this Court's Order With 
Respect To The Giving Of Class Action Notices dated March 3, 
1976. The Court further finds that the lists prepared for 
and the mailing of notices (Affidavit of Mailing Notice of 
Partial Settlement (Ilco Corporation), and Exhibits thereto, 
@ated June 22, 1976, of Lee A. Freeman, Jr., Co-Liaison Counsel 
for Plaintiffs; and Affidavit of Mailing of Legal Notice 
Re: Proposed Ilco Settlement to Motel, Hotel, office Building 
and Apartment Building Class, and Exhibits thercto, dated June 


22, 1976, of H. Laddie Montague, Jr., Co-Liaisor. Counsel for 


1023 
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Plaintiffs) were complete and accurate, and the Court 
further finds that notice was given by _ ablication on 
June 15, 1976, in all regional editions of the Wall Street 
Journal. 

The Court further finds, pursuant to Rule 23(e) of 
the Federal Rules of Civil Procedure and on the basis of the 
terms and conditions of the Settlement Agreement and the 
Court's familiarity with the legal ana factual issues raised 
by these actions, that the proposed settlement is far, 
adequate, reasonable and equitable with respect to all parties 
end class me bers. 

The Court expressly determines that there is no just 
reason for delay and that final judgments dismissing these 
actions as to Ilco Corporation with prejudice should be entered 


immediately. 


IT IS HEREBY ORDERED, ADJUDGED AND EXPRESSLY DIRECTED: 

Le The proposed settlement of these actions by Ilco 
Corporation on the terms and cenditions set forth in the 
Settlement Agreement dated June 28, 1976 and filed with this 

Court is hereby confirmed as fair, adequate, reasonable and 
equitable and approved, pursuant to Rule 23(e) of the Federal 
Rules of Civil Procedure. 

2. These actions are hereby dismissed as to Ilco 
Corporation with prejudice pursuant to Ruie 41 of the Federal 
Rules of Civil Procedure. 

3. This judgment, dismissing each of the actions as 


to Ilco Corporation with prejudice, shall be final and shall 


e City, Kenan 66100 


@ 


be entered as of this date, in accordance with Rule 54(b) 


of the Federal Rules of Civil Procedure. 


accumsan 


Dated at Hartford, Connecticut this f2 day of Juty, 1976. 


af, tery 


CLERK 
US. 0 
HiRiSTRICT co courr 
UNITED STATES DISTRICT COURT 


* DISTRICT OF CONNECTICUT 


|} IN RE: MDL DOCKET NO. 45 


(ALL CASES) 
MASTER KEY ANTITRUST LITIGATION July 16, 1976 


NOTICE OF APPE‘L 


Notice is hereby given that Lxxon Corporation, Esso 
Eastern, Inc., Exxon Production Research Company, Esso Explora- 
tion, Inc., Esso Inter-America, Inc., Jayven, Inc., Gilbarco, 


Inc., Exxon Nuclear Company, Inc., and Exxon Research & Engineer- 


| ing Company, hereby appeal from the Urder Of Approval Of Settle- 


ment And Final Judgment Of Dismissal Of Emhart Corporation With 


Prejudice, entered on Jime 29, 1976. 


Respectfully submitted, 


HOWREY & SIMON 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

(202) 872-8800 


Attorneys for 
Appellants 


{ 
Dated: July 16, 1976 
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DISTRICT OF CONNECTICUT 
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‘MASTER KEY ANTITRUST LITIGATION July 26, 1976 


NOTICE OF APPEAL 


Notice is hereby given that ixaon Corporation, Esso 


IN RE: MDL DOCKET NO. 45 
(ALL CASES) 


Eastern, Inc., Exxon Production Research Company, Esso Explora- 
tion, Inc., Esso Inter-America, Inc., Jayven, Inc., Cilbarco, ! 


Inc., Exxon Nuclear Company, Inc., and Exxon Research & Engineer- 


ment And Final “udgment Of pisutesal Of Ilco Corporation With 


| 
ing Company, hereby appeal from the Order Of Approval Of Settle- | 


Prejudice, dated July 12, 1976, and filed July 14, 1976. 


Respectfully submitted, 


HOWREY & SIMON 

1730 Pennsylvania A 
Weshington, D.C. 
(202) 872-8800 


Attoreys for 


Appellants 
, July 26, 1976 
| eee 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN RE: 


MASTER KEY ANTITRUST LITIGATION 4 M.D.L. DOCKET NO. 45 


CL 


AMHERST LEASING CORPORATION, et al 


Plaintiffs, 


eo 08 8 © 


CIVIL ACTION 
NO. 14, 234 


Ve 


EMHART CORPORATION, EATON 
CORPORATION SARGENT & COMPANY 
and ILCO CORPORATION, 


a0 00 0@ 06 


Defendants. 


ORDER APPOINTING COMMITTEE COUNSEL 
FOR PURPOSES OF ALLOCATION AND 
DISTRIBUTION OF RECOVERIES ON 

BEHALF OF THE PRIVATE PLAINTIFF CLASS 


Upon the motion of co-liaison counsel H. Laddie 


Montague, Jr., it is hereby ORDERED that: 


ts A committee of counsel comprised of 
Me Laddie Montague, Jr., Esquire and Samuel H. Seymour, 
Esquire, for the purpose of consulting on behalf of the 
Private Plaintiff Class on all future issues relating to 
the allocation of any recoveries among the classes in this 
litigation and the distribution thereof to the Private 


Plaintiff Class is hereby established and appointed; and 


Bie Mr. Montague is appointed as the chairman 


of this Committee. 


£ eaaHi day of August, 1976. 


Dated at Hartford, Connecticu 


- ENTER: 


= ae Bl venus ted d 


Joseph Blumenfeld 
United States District Judge 
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MASTER KEY ANTITRUST LITIGATION 
M.D.L. Docket No. 45 
(All Cases) 


SETTLEMENT AGREEMENT 


This Settlement Agreement is entered into among 
the undersigned in compromise and settlement of the claims 
of all plaintiffs (which as used herein includes inter- 
venors) and all members of the classes in the cases listed 
below, including all antitrust claims, concerning any 
purchase to date, whether direct or indirect, of master 
key systems, master key extensions, locksets, door closers, 
exit devices, builders' hardware and/or contract hardware 
("contract hardware"), which any and all plaintiffs and 
class members have asserted or might assert against Emhart 
Corporation (the "Settling Defendant"), including but not 
limited to the claims set forth in the following actions 
now pending in the United States District Court for the 


District of Connecticut (the "Court"): 


Name Civil Action No. 
State of Illinois v. Emhart 
Corp., et al. 15,262 


State of Indiana v. Emhart 
Corp., €t al. 14,148 


Commonwealth of Pennsylvania 
Vv. Emiart Corp., et al. 14,191 


State of West Virginia v. 
Emhart Corp., et al. 15,038 


State of Minnesota v. Emhart 
Corp., @f al. 14,233 
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Name 


State of 
Corp., 


State of 
Corp., 


State of 
et al. 


State of 
Corp., 


State of 
Corp., 


State of 
Corp. 


State of 
Corp, 


State of 
Corp. , 


Michigan v. Emhart 
et al. 


Wisconsin v. Emhart 
et al. 


Ohio v. Emhart Corp., 
New York v. Emhart 
et al. 


Kansas v. Emhart 
et al. 


Florida v. Emhart 
et jaa, 


Connecticut v. Enmhart 
eval. 


California vs Bmaare 
et al. 


State of New Jersey v. Emhart 


GOErp. ; 


eta. 


Sturdy Homes Co., et al. v. 
Emhart Corp., et al. 


City of New York v. =mhart 


Corps; 


et al. 


City of Philadelphia v. 
Emhart Corp., et al. 


Amherst Leasing v. Emhart 


Corp. 5 


etuaic 


Civil Action No. 


x 


14,233 


14,233 


14,384 


14,236 


14,546 


14,231 


14,147 


H-61 


15,664 


14,333 


14,235 


14,233 


14,234 


The actions named above will hereinafter be referred to 


collectively as "these actions". If other states or parties 
intervene in any of the above actions or file. separate suits 
prior to judicial approval of this settlement, then such 
states or parties shall be deemed to be included in the above 


list of actions. 
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I. The Signatories to this Agreement 
The signatories hereto enter into this Agreement 


on behalf of the following: 


Ls tee A. Freeman, Jt., 269+ 35 liaison counsel, 


agent, and representative for the following: 


a. Each named state and local governmental 
plaintiff and all class members of each state and 
local governmental class in these actions, repre- 
senting all state, county, and municipal agencies, 
authorities, commissions and all political sub- 
divisions and entities situated in each of those 
above-named states, including school districts, 
boards of education, hospitals and other institu- 
tions supported in whole or part by public irunds, 
and including the class members in the certified 
national class action on behalf of public entities. 


in those actions brought on behalf of private 
owners and builder owners of apartment houses, 
office buildings, hotels and motels throughout 
the United States. 


The above-named counsel will be referred to hereinafter as 
"Plaintiffs' Counsel,” and the above-named and above- 


referenced plaintiffs and class members will be referred 


’ 


to collectively as the "Settling Plaintiffs." Reference 


is made to the Court's order dated May 27, 1975 and related 
pleadings for more detailed descriptions of said classes, 
which descriptions are included herein. Plaintiffs' Counsel 
represents that he is authorized to take all steps on behalf 
of the respective plaintiffs and class members which this 


Agreement contemplates. 


‘ 4 b. Each named plaintiff and class member 


2. Ralph C. Dixon, Esq., as counsel for Emhart 


Corporation, the Settling Defendant. 


II. Covenants of the Settling Parties 


In consideration of the covenants and agreements 


herein set forth, it is agreed as follows: 


A. The Settling Defendant denies that it or any of its 
predecessors or present or former agents, officers, direc- 
tors or employees committed, conspired to commit, or par- 
ticipated in any violation of the antitrust laws or other 
laws, or that it is liable to the Settling Plaintiffs or 

to anyone for damages relating to the sale of contract 
hardware, arising out of, related to, oT based, in wnole 

or in part, on any of the facts or matters alleged in these 
actions, and neither this Agreement nor the carrying out of 
any of the actions contemplated hereby shall be deemed 2% 
construed in any way as an admission of any of the fore- 
going. This Agreement shali. not be offered or received in 
evidence in any action or proceeding in any court or other 
tribunal as an admission or concession of liability or 
wrongdoing of any nature on the part of the Settling Defend- 
ant. The Settling Defendant enters into this Agreement in 
order to put to rest all controversy and to avoid lengthy, 
costly and time-consuming litigation and to obtain a com- 


promise and final settlement of the Settling Plaintiffs’ 
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claims without in any way acknowledging any fault or lia- 


bility. 


B. The Settling Defendant will pay $7,500,000.00 into 
a settlement fund ("the Fund") in compromise and final 
settlement of all the Settling Plaintiffs’ claims against 
the Settling Defendant. This amount shall be paid into 

| the Fund on or before July 31, 1975, provided, however, 
that prior to July 31, 1975, each named plaintiff in these 
actions has accepted this Agreement in writing on behalf 
of itself and the respective class or classes it represents. 
The Fund shall be apportioned as follows: Eighty (80) 
percent to plaintiffs and class members in those actions 
brought on behalf of public entities andtwenty (20) 
percent to plaintiffs and class members in those actions 


brought on behalf of private entities. 


C. The Settling Defendant will deposit the Fund into an 
escrow account. The escrow account shall be held by The 
Connecticut Bank and Trust Company as escrow agent pursuant 
to the terms of an escrow agreement to be entered into, with 
Court approval, between the escrow agent and the settling 
parties. Lee A. Freeman, Jr., Esq., shall be the sole 
trustee of the escrow account. No distributions or pay- 
ments of any kind shall be made from the Fund unless pursuant 


to an order of the Court. 
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D. The Settling Defendant and Settling Plaintiffs shall 
use their best efforts in good faith to agree upon a form 
of notice to be submitted to the Court for its approval. 
Notices in the form approved by the Court shall be directed 
to each class pursuant to Rule 23 of the Federal Rules of 
Civil Procedure, requiring each member thereof to state 

by a specified date whether he wishes to be excluded from 
the class. Within thirty (30) days after such specified 
date the Settling Defendant may, if there is a significant 
reduction of class members due to opt-outs, in its sole 
discretion withdraw from the settlement by giving written. 


notice of its withdrawal to the Settling Plaintiffs and to 


the Court. 


E. Consummation of this settlement is subject to the 
approval of the Court under Rule 23. Subject to the terms 
of this agreement, the Court may, after the interested 
parties have been given notice and an opportunity to be 
heard, make all such determinations and orders as it may 
deem necessary or proper for the implementation and consum- 
mation of this settlement. Such Court action shall in- 
clude the disposition of any pending collateral litigation 


relating to the settlement. 


- 


F. No distribution of the Fund to claimants shall be made 
until Court approval of the settlement, dismissal of Set- 
tling Defendant and disposition of collateral litigation, if 
any, have become final either by affirmance in the event of 
any appeal or appeals or by expiration of the time for 


appeal. 
G. Settling Plaintiffs shall present to the Court plans 


and classes of claimants. Distribution of the Fund to the 
Settling Plaintiffs shall te in accordance with plans of 


distribution approved by the Court. 


H. The Settling Plaintiffs, jointly and severally, including 
all named plaintiffs and all class members, do hereby express- 
ly covenant, promise and agree that the Settling Plaintiffs 
shall not now or heveafter institute, maintain or assert in 
any way any claims against the Settling Defendant, its pre- 


decessors, stockholders, officers, directors, agents or em- 


a for the distribution of the Fund to the various claimants 


ployees, past or present, which claims are based upon or arise 
out of any alleged violation of any antitrust laws, or other 
laws, or which relate in any way to the sale or purchase, 


whether direct or indirect, of contract hardware to the date 


of this agreement. The above covenant shall not be construed 
as a release,but in the event that any non-settling defend- 
ant in these actions should obtain a release from any Set- 
tling Plaintiff, that Settling Plaintiff hereby agrees to 


grant Settling Defendant a full release. 


is The sales of contract hardware by the Settling Defend- 
ant shall remain in these actions in support of claims for 


alleged damages asserted against the other defendants. 


J. The Settling Plaintiffs will not seek to require any 
further discovery participation by the Settling Defendant in 
any of these actions, and will cooperate in urging the Court 
that no such participation be required. The proceedings 

in these actions will be considered by the Settling Plain- 
tiffs to be discontinued as to the Settling Defendant from 
the date of this Agreement, with the exception that the Set- 
tling Defendant agrees to provide information regarding 

its pricing and sales of contract hardware to the extent 
that such information is readily available, and respond 

to reasonable requests for admissions of fact under Rule 36, 


-F.R.Civ.P. In the event that the Settling Plaintiffs pur- 


sue their claims against the non-settling defendants, the 


Settling Plaintiffs agree that no more than three employees 
of the Settling Defendant will be called as witnesses in 
any trial of such claims, provided such witnesses shall not 


include directors or officers of the Settling Defendant. 


K. In the event that it is judicially determined by any 
court having jurisdiction, that this settlement cannot be 
consummated, or if the Settling Defendant withdraws from 
this Agreement pursuant to its terms, the amounts contrib- 
uted to the Fund by the Settling Defendant, together with 
the interest earned on such amounts, shall be returned 


promptly to the Settling Defendant. 


L. All interest earned by the Fund shall accrue to the 
Settling Plaintiffs.” All costs nd expenses incurred in 
any of the proceedings under this Agreement, including 
costs and expenses of notice and administration, and all 
plaintiffs attorneys’ fees, out-of-pocket expenses and 
costs arising out of this settlement of these actions 
shall be paid only from the Fund. In no event shall the 
Settling Defendant be obligated to pay more to the Fund 


than the amount specified in Paragraph B above. 


M. The signatories to this Agreement represent that they 


are authorized on behalf of their respective parties and 
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class members referred to above to take steps contemplated 

by this Agreement and to effect such settlement on the terms 
and conditions stated herein. The signatories to this Agree- 
ment agree to cooperate in seeking court approval of the 
settlement contemplated by this Agreement and to use their 
best efforts to effect its consummation and to secure the 
complete and final dismissal of the Settling Defendant from 
these actions in accordance with the terms and conditions 


of this Agreement. 


N. This Settlement Agreement may be executed in counter- 


parts by the parties hereto. 


QO. When approved by the Court, this Agreement sha:.1 (1) in 
addition to the Settling Defendant, inure to the benefit of 
its present or past stockholders, officers, directors, agents, 
employees, affiliates, subsidiaries, successors, assigns and 
legal representatives, and (2) inure to the benefit of and be 
binding upon the parties hereto, each and all of the members 
of the classes who have not timely excluded themselves, and 


their respective successors, assigns and legal representatives. 


Agreed this 26” aay of June, 1975: 


LM [TEE 
FREEMAN, Jit. 


t 


We accept and approve the above Agreement on behalf 


of the plaintiffs we represent and designated class members. 


DAVLD BERGER 

| As Counsel for AMHERST 
PORATION and each named 
listed in Exhibit A attach 

4 Complaint in the Action entitled 
Amherst Leasing Corp. v. Em 
a 
et al., and for the class of o 
eS ; 

E and builder owners of apartm 
houses, office buildings, ata 
motels throughout the United 5 


CLIY SOLLGLLUS 
The CITY OF PHILADELPHIA and class 
members designated in the action 


- 


brought by the City of Philadelphia 


WILLIAM J. SCorr 
—. General, 
STATE OF ILLINOIS 


THEODORE NDAK re 
Attorney 
STATE OF 


N 


omy 


¢ 
od « 


FRANK J. KELLEY 
Attorney General © 
STATE OF MICHLGAN 


nee 
WARREN R. SPANNAUS 

Attorney General 

STATE OF MINNESOTA 


ROBER: P. KANE 
Attorney General 
COMMONWEALTH OF PENNSYLVANTA 


¢ 


CHAUNCEY H. BROWNING, 
Attorney General 
STATE OF WEST VIRGINIA 


BRONSON C. LA FOLLETT 
Attorney General 
STATE OF WISCONSIN 


EVELLE J. YOUNGER 
Attorney General 
STATE OF CALIFORNIA 


anna 


CARL R. AJELLO 
Attorney Ceneral 
STATE OF CONNECTICUT 
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LOULS J. LEFKOWLTZ 
Attorney General 
STATE OF NEW YORK 


en eee eo 
WILLIAM J. BROWN 
Attorney General 
STATE OF OHIO 


enn nn ne 
CURT T. SCHNEIDER 

Attorney General 

STATE OF KANSAS 


en en nn ra. aan 


WILLIAM fF. HYLAND 
Attorney General 
STATE OF NEW JERSEY 


pct ag le a tl 
ADRIAN P. BURKE 
Corporation Counsel 
CITY OF NEW YORK 


ne ee maa 
MICHAEL B. LEWISTON 
Attorney for STURDY H mes CO. 


lI al a aerate er 
ROBERT L. SHEVIN ia 

Attorney General 

STATE OF FLORIDA 


